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Investment Standards 

“The typical investor, like the typi- 
cal small merchant, must equip him- 
self with the proper yardstick for 
judging the results of his investment 
management, or, in the long run, he 
will continue to secure unsatisfactory 
results. 

“It will be observed that in any 
event the prime objective of every in- 
vestment program is to preserve pur- 
chasing power. 

“Protection always costs some- 
thing. Life insurance, fire insurance, 
accident insurance, health insurance, 
burglary insurance — all have their 
premiums. Quite a few men whom I 
know were worth $25,000,000 six 
years ago — are penniless today be- 
cause they were not willing to pay the 
small possible premium for protection 
from the hazard of deflation.” 


Henry F. Wilson, Jr., Fiduciary Counsel, 
Inc. Page 7. 


Corporate Trusts 
“A court of equity, in its general 
supervisory power over trusts, may 
permit acts which are not in accord- 
ance with the trust instrument in case 
a situation has arisen not foreseen at 
the time the deed of trust is made. 


“Corporate trustees have been sub- 
jected to a great deal of criticism on 
the ground that they purport to as- 
sume the responsibility of trustees 
and accept compensation as such, but, 
when actual responsibility appears, 


they take refuge in the exculpatory 
clauses of their indentures and refuse 
to act unless fully indemnified. Some 
of this criticism is undoubtedly based 
on the refusal of trustees to act when 
they are not authorized to do so.” 


Baldwin Maull, Marine Midland Trust, 
Company, New York. Page 17. 


Inflation 

“From all the evidence available, it 
seems to me that a substantial rise in 
the cost of living is inevitable during 
the next few years. * * * Such being 
the case, it would seem reasonable to 
suggest that the investor who wishes 
to preserve his principal should place 
a reasonable portion of his funds in 
equities or commodities.” 


F. Cyril James, University of Pennsyl- 
vania. Page 28. 


“T have looked upon radical inflation 
as one of many possibilities but not as 
an inevitability. In the meantime, I 
think that the conservative attitude 
for administrators of trust funds is to 
adhere to old-fashioned principles of 
investment.” 


Lionel D. Edie, Edie-Davidson, Ince. 


Page 26. 


“T think inflation will come ulti- 
mately as a bad ending to a long busi- 
ness boom, and that it is years in the 
future.” 


Leonard P. Ayres, The Cleveland Trust 
Company, Cleveland. Page 26. 
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Duty to Compromise Taxes 

“If a choice is to be made between 
life tenant and remainderman, it 
would appear to be consonant with 
the facts to pay the income earned on 
the tax to the remainderman, since it 
is income earned on tax on his own 
interest. 

In this connection it is worthy of 
note, that where an executor or trus- 
tee unduly delays the payment of the 
tax, thereby incurring interest and 
penalty, he is surcharged with such 
interest and penalty, even though by 
such delay income is earned on the 
tax. From this it would seem that the 
executor or trustee should not refuse 
to effectuate a compromise which 
would save corpus, merely to permit 
the life tenant to continue receiving 
more income.” 

M. Francis Bravman of McCloy, Romanoff 
& Bravman, New York City. Page 31. 

Living Probate 

“The procedure of living probate is 
simple, inexpensive and reasonably 
certain. * * * In many estates the sim- 
plicity of succession to interests un- 
der the Will, which would result from 
the elimination of formalities of pro- 
bate, * * * would effect substantial 
savings. In larger estates, temporary 
administration and uncertainty in the 
vesting of important interests under 
the Will would be avoided. In the case 
of all estates, contests, with their re- 
sultant dissipation of estate assets, 
would become relatively infrequent.” 

Harry Kutscher, Member of the New York 
Bar. Page 75. 

Insurance Trust Business 
“There is no doubt that the insur- 


ance companies’ optional methods of 
settlement * * * have affected our in- 
surance trust business. * * * People 
forget that for many years there were 
no losses in trust estates, and they 
overlook the fact that in the form of 
reduced dividends on policies and re- 
duced interest rates they are indi- 
rectly paying for the same changes in 
investment conditions surrounding in- 
surance companies as in the case of 
trust estates. It is our problem, how- 
ever, both to demonstrate anew the 
value of the insurance trust and to 
arrange our investment policies so 
that there will be no recurrence of 
these difficulties.” 

Carl W. Fenninger, Provident Trust Com- 
pany, Philadelphia. Page 51. 

Bar Relations 

“The committee has had the sincere 
and whole-hearted cooperation of the 
Committee on Relations with the Bar 
of the Trust Company Division of the 
American Bankers Association. Due 
to these efforts there is now almost 
complete accord respecting the proper 
functions and provinces of the Bar, on 
the one hand, and of corporate fidu- 
ciaries, on the other. * * * 

“The immediate problems consist 
primarily of administration and polic- 
ing. There are still some recalcitrant 
localities and individuals in both 
camps. * * * The committee feels lit- 
tle concern about the ultimately sat- 
isfactory elimination of these inci- 
dents in view of the ready and willing 
cooperation offered both locally and 
nationally by the fiduciaries.” 


Report of Committee on Unauthorized 
Practice of the Law, American Bar Associa- 
tion. Page 45. 





Standards for Conserving Investments 


High Cost of Management When Unsound 
Yardsticks Are Used 


HENRY F. WILSON, JR. 
Chairman of the Board, Fiduciary Counsel, Inc., New York City 


(Editor’s Note: Henry F. Wilson, Jr., formerly Vice President of the 
Bankers Trust Company, who has frequently addressed the mid-winter 
Trust Conferences on subjects relating to trust investment policies, dis- 
cusses in this issue, methods of checking investment results. He demon- 
strates by actual cases the fact that investment results cannot safely be 
judged by the usual criteria, such as comparison with market averages, 
increase in income, or degree of diversification, but should be judged by 
the degree to which the capital is protected against future hazards as 
foreseen by the astute investment manager. 

This subject is of interest to every investor, as well as to all trust officers. 
Study along this line should go far towards reducing losses in capital as 


well as in purchasing power by the average investor.) 


ROM my own experience, I am will- 
ing to venture one generalization 
which seems to be widely true, viz. : 


The typical investor, in the management 
of his investments, is no more successful 


than the average druggist or grocer is 


successful 

store! 
Most small merchants fail because they 

do not check their operations against suc- 

cessful and well-recognized standards. A 

merchant, operating by rule-of-thumb, 

calculates his profit on an item, say, at 

five cents. Actually, when sound cost 

accounting is applied to his sales, it may 

be found that he is selling this item at a 

loss to himself. He cannot 

adjust his prices and profits 

to recognized standards be- 

cause he does not know 

what the standards are. 


It may seem strange, but 
the typical investor, like the 
merchant, does not know 
whether he has had a suc- 
cessful year or not. One of 
my friends who devotes all 
his time to the management 
of his family’s investments 
closed his fiscal year on Au- 
gust 31, 1929, with the re- 
mark that he had just 


in the management of his 
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closed his most successful year. “My pur- 
chases during the year have been most 
gratifying,” he said, “and our portfolio 
is in excellent shape!” 

A year later he looked back at 1929 
with the feeling that instead of being his 
best year—it had been his worst! The 
securities, which on August 31st, 1929, 
he had thought to be of such high quality, 
had suffered violent market reactions. 
Three-quarters of the 1929 purchases 
turned out to be exceedingly vulnerable, 
resulting in serious losses. 

Other investors had suffered serious 
losses, too, but that fact added nothing 
to his portfolio and did nothing to lessen 
his losses. 

Why had he been com- 
pelled to take these losses? 

Because he did not know 
the right standards for 
judging investment results! 

The typical investor, like 
the typical small merchant, 
must equip himself with the 
proper yardstick for judg- 
ing the results of his in- 
vestment management, or, 
in the long run, he will con- 
tinue to secure unsatisfac- 
tory results. 
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Typical Standards for Judging’ Investment 
Management 


Every investor has some traditional or 
rule-of-thumb standards for judging the 
results of his management, just as even 
the smallest store has some sort of rule- 
of-thumb ideas for determining their 
progress or lack of it—but these stand- 
ards, in the case of the typical] investor, 
are but hazily defined; certainly they are 
not clearly settled, well organized, or con- 
sistently adhered to. Before outlining 
what, in the light of experience, appears 
to be the proper standard for investment 
management, let us analyze some of the 
more commonly-followed standards. The 
probability is that you are following one 
of these standards yourself. 


Beating the Market Averages 


The most common and the most popu- 
lar yardstick used by the investor is 
that rule-of-thumb comparison between 
the changes in the market values of his 
portfolio and the changes in the market 
averages. 

This typical investor tries to buy 
securities which move upward more rap- 
idly, for example, than the Dow-Jones 
Industrial Averages. 

This criterion is probably responsible 
for eight out of ten investors’ losses. 
Why? Because the rule itself has its 
roots in a fallacy. Broadly, it is impos- 
sible to enjoy greater than average ap- 
preciation while the market is going up, 
without laying yourself open to a greater 
than average depreciation when the mar- 
ket declines. 

The investor’s experience with the 
management type of investment trusts in 
1929, is an excellent illustration of this 
fallacy. During 1928 and the early part 
of 1929, these investment trusts had 
appreciated much more rapidly than the 
market averages. There were two rea- 
sons: First, the leverage factor. Second, 
the “inside knowledge” of the security 
houses which managed the trust. 

For example, one of these trusts, 
sponsored by a prominent security house 
was offered at $50 per share. In a few 
days, it went up to $80 a share—even 
before the cash in the trust had been 
used to buy any securities. Evidently, the 


management ability of this house at that 
time was valued at a premium of 60 per 
cent. 

Market averages manifestly were not 
the correct yardstick in that case, how- 
ever, for today a similar trust managed 
by the same house sells at one-half its 
net asset value. Apparently the public has 
changed its estimate of the value of this 
management. : 

Several investment trusts have had 
exceptionally capable management and 
these remarks are not meant to condemn 
investment trusts. The point to be em- 
phasized is this: Investors lost heavily in 
this case because they used the wrong 
standard—market averages—as the basis 
for judging the success of an investment 
program. 

The market averages yardstick is just 
as defective when applied in a declining 
market. Attempting to select manage- 
ment which suffers less depreciation than 
the market averages, usually results in 
loss. A recent example is afforded by an 
investment trust organized in 1930. In 
March, 1933, the liquidating value was 
only slightly under its original value, 
thanks to the wisdom of the managers 
in keeping the fund largely in cash and 
U. S. Government bonds. At that time, 
the value was $51 per share. In February, 
1935—the market value was $39 per 
share, the loss being largely due to 
the mistake of the management in invest- 
ing heavily in railroad common stocks. 

Our organization is supervising a little 
less than fifty investment funds totalling 
over $200,000,000 and averaging approx- 
imately five million each. We have found 
that the practice of trying to beat the 
market averages is the most costly mis- 
take made by the typical investor. 

Let me cite certain interesting ex- 
amples of this truth: 

In July, 1932, a client came to us with 
a portfolio in excess of $10,000,000, in- 
cluding 60,000 shares of National Biscuit 
Company. During the year, we advised 
him to dispose of half of this stock, 
pointing out that the block was too large 
to dispose of quickly in the event any 
unfavorable developments should occur. 

The client did not follow this recom- 
mendation. One year later, he pointed 
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out, with considerable satisfaction, that 
the stock had risen from 40 to 56, and 
that, as a result, he had made a profit 
of $480,000 by not following the recom- 
mendation. Later on, however, an un- 
favorable development occurred, which 
resulted in its market value becoming 
$22.25 per share. The investor could not 
dispose of his large holdings in a declin- 
ing market—his $480,000 paper profit 
turned into a $532,500 paper loss. This 
man’s mistake was made in pursuing an 
investment policy which hoped to secure 
greater than average market apprecia- 
tion, whereas his object should have been 
to protect his portfolio against future 
contingencies. 

Another example: In July, 1933, an 
investor was discussing the supervision 
of a million-dollar portfolio, more than 
75 per cent of which consisted of rail- 
road stocks. We pointed to the difficulties 
besetting the railroads, advising him to 
diversify by switching most of these rail- 
road stocks into high-grade bonds and 
industrial stocks. 

He objected on account of the then low 
prices of rails, believing railroad stocks 
likely to appreciate market-wise more 
than other investments. Today the rail 
stocks in his portfolio have depreciated 
about 50 per cent. To date it has cost 
him approximately half a million dollars 
to try to “beat the averages.” 

A classic example of the fallacy of try- 
ing to beat the market averages either up 
or down is to be found in the case of a 
son of one of the five famous Studebaker 
brothers. Six years ago, he had a fortune 
estimated at $3,500,000. He had with- 
drawn from business to devote all of his 
time to his personal investments. Instead 
of trying to protect his capital against 
all hazards so that he might have finan- 
cial security to the end of his days, he 
sought appreciation of capital, and in 
doing so, became involved in Insull 
securities. For some years he was quite 
pleased with his investment management 
as he compared his results with market 
averages. But—he could not possibly 
have continued this investment policy if 
he had been working under a program of 
determining the hazards each year and 
then examining his investments to de- 


termine to what extent they were pro- 
tected against these hazards. When the 
Insull companies collapsed, Mr. Stude- 
baker’s fortune disappeared, and in 1933, 
at the age of 68, he filed a petition in 
bankruptcy, listing a net indebtedness of 
$2,500,000. 

These are only a few of many typical 
cases, but they demonstrate the fallacy 
and the danger of judging the success of 
any investment program by comparing 
its results with the action of the market 
averages. 


The Fallacy of Forcing Income 


The second most common standard for 
measuring the success of an investment 
policy is—increase of income. Since high 
income is usually a premium paid for 
risk-taking, the fallacy of this criterion 
is obvious. Few million-dollar investors, 
are guilty of making this mistake, but 
the large investor does insist upon an 
error which is “off the same piece of 
goods.” He tries to maintain a stated 
level of income in bad times when the 
safety of principal demands that the 
yield be reduced and the safety improved. 
During the depression, we found clients 
exceedingly reluctant to follow that sim- 
ple and fairly obvious program of reduc- 
ing income and improving safety. The 
following case is quite typical: 

In February, 1932, a client brought a 
portfolio of one million dollars, invested 
to the extent of 82 per cent in stocks, 
yielding an income of $62,000. He in- 
formed us that he could not reduce his 
standard of living; therefore, it was not 
possible for him to accept any reduction 
in income. We advised him to spend 
$30,000 out of his capital for living ex- 
penses, if this became necessary, and at 
least know the extent to which his cap- 
ital was being reduced, rather than try 
to earn 6 per cent through dividends 
from speculative stocks and run the risk 
of losing half his capital. He followed the 
advice, spent $30,000 of his capital in 
1932. By February, 1933, his capital had 
increased 1 per cent, while the industrial 
common stock averages declined 40 per 
cent. 

A similar example of the danger of 
trying to maintain income was afforded 
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by the investment portfolios of certain 
banks. In March, 1931, we advised these 
banks to sell every railroad security re- 
gardless of the quality of the investment. 
Such action would have reduced their 
earningsconsiderably ; consequently, most 
of the rail bonds were retained. The two 
years following witnessed a decline in 
railroad securities of such magnitude 
that many banks have had to write off 
substantial losses; in fact, some banks 
were forced to close because of losses 
suffered by retaining railroad bonds for 
the purpose of maintaining income. 

My recollection of one instance is quite 
vivid. We were discussing with the execu- 
tive committee of a savings bank in New 
England, the supervision of their invest- 
ments. The bank paid 5 per cent on its 
deposits. It would have been necessary to 
reduce this interest rate in order to fol- 
low the suggestion of selling its low 
grade bonds at a.considerable book loss 
and replacing them with the highest 
grade bonds, having a lower yield. To 
our surprise, the executive committee re- 
fused to consider any step which would 
require reducing the interest rate paid 
by them on savings deposits. 

During the depression, we advised 
many clients to hold only cash and short 
term government bonds—selling all else, 
regardless of reduced income. Those who 
followed this advice profited, because in 
1931 and 1932 even high grade bonds 
declined more than the amount of their 
annual interest. Despite the practical 
common-sense of our recommendations, 
as borne out by events, it required almost 
superhuman efforts to get clients to 
accept a temporary income below the 
amount needed for their living require- 
ments. In other words, they were unwill- 
ing to reduce their capital by a fixed 
amount which they could foresee and con- 
trol, preferring to take the chance of 
reducing it as much as one-half through 
circumstances which they could not fore- 
see and which they could not, in any 
sense, control. 

And what was the premium these 
wealthy men required of themselves for 
taking this large risk? Merely a few 
thousand dollars of unreduced income. 
Under no other set of circumstances 


could the most persuasive individual have 
induced them to take a similarly large 
risk for a similarly small prospective 
gain. 

No one realizes better than the officers 
of trust companies how difficult it is to 
reconcile the investor to the necessity of 
accepting lower income if capital is to 
be protected. Beneficiaries of trusts, un- 
willing to reduce their standard of liv- 
ing, often bring tremendous pressure to 
bear to induce trust officers to change 
their traditional policy of safety before 
income, to one of income at all hazards. 

These cases of forcing income are 
cited to show the fallacy of judging an 
investment program on the basis of the 
amount of, or increase in, income which 
it yields. 


The Diversification Yardstick 


The success of an investment program 
is often judged by its diversification. It 
is true that a diversified portfolio is bet- 
ter than an unbalanced one, but diversi- 
fication does not necessarily insure one 
against loss. Frequently diversification is 
carried too far. During the period of de- 
clining markets from 1929 to 1933, a 
diversified portfolio was considerably 
more vulnerable than one consisting en- 
tirely of government bonds and cash. It 
is comparatively easy for an investor to 
spread his funds among more securities 
than he can carefully watch. In that case, 
diversification becomes a real danger, not 
a source of protection. 

Take, for example, the records of an 
association, organized for the purpose of 
furnishing life insurance to United States 
Army officers. Its constitution originally 
permitted no diversification whatsoever, 
limiting investments to U. S. Govern- 
ment bonds, but it was changed later on 
so as to permit wide diversification. In 
March, 1929, a statistical organization 
that favored common stocks was em- 
ployed as an adviser, and a diversified 
list of stocks was then included in the 
portfolio. 

Almost three years later (December 31, 
1932) the market value of the diversified 
portfolio showed a decrease of $1,096,- 
944.73 (from $2,445,005.73 to $1,348.061) 
while their U. S. Government bonds in- 
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creased $4,251.15 in value (from $246,- 
068.75 to $250,320). The percentage de- 
crease of the various holdings was as fol- 
lows: 
Per Cent 
Cost Decrease 
$825,525.58 43 
24,825.00 62 
695,602.50 13 
71,475.00 58 
353,304.50 77 
22,125.00 94 
36,612.50 90 
415,535.65 65 


Items 


Pub. Utility Bonds.... 
J.S. Land Bk. Bonds. . 
R. E. Mortgage Bonds. 
J. S. Trust Certificates 
Preferred Stocks 
Common Stocks 


If the original constitution of the 
association had been in force in 1929, 
there could have been no diversification 
whatsoever—holdings would have been 
limited to U. S. Government bonds. This 
would have resulted in an increase of 
$47,000.00 by December 31, 1932, instead 
of the decrease of more than a million 
dollars that actually occurred. 


This example is not given for the pur- 
pose of criticizing the methods of this in- 
surance association. The only purpose is 
that of illustrating the fact that diversi- 
fication is not, and cannot be, the proper 
criterion for judging investment man- 
agement. 


The Correct Yardstick 


In searching for the proper yardstick 
by means of which to measure invest- 
ment management, it seems only logical 
to assume that the investor can best find 
the answer by asking himself: ‘What are 
my purposes in acquiring and keeping 
up an investment portfolio?” 

If the investor is himself engaged in a 
profitable undertaking, he is bound to 
answer that he is maintaining his port- 
folio for one or more of three reasons: 


(1) To preserve purchasing power for 
his own future use, when his earning 
capacity may be reduced. 


(2) To preserve purchasing power so 
that it may be transferred to his 
heirs at death. 


(3) To preserve purchasing power so 


that it may be used to supplement 
earned income. 


If the investor is a widow, or a child 
who has inherited the portfolio, then the 
answer must be: (4) To preserve pur- 
chasing power sufficient to provide a suit- 
able living at all times. 

It will be observed that in any event, 
the prime objective of every investment 
program is to preserve purchasing 
power. With that concept in mind, the 
investor will naturally put first things 
first. He will measure the success of his 
own investment management by the sta- 
bility of the purchasing power of his in- 
vestments. He will weigh the stability of 
their purchasing power in the past; but 
of far greater importance, he will meas- 
ure them by the likelihood of their pro- 
viding stable purchasing power in the 
future. : 

In practice, this rule amounts to pro- 
viding protection for his capital against 
all future contingencies. It differs from 
the customary rule-of-thumb yardsticks, 
such as market averages, income and di- 
versification, in the important fact that 
the investor is constantly looking for- 
ward, not backward. 

Take the case of the investor who 
judges his results by the traditional proc- 
ess of looking backward. He may say 
that he made 15 per cent profit—or that 
he increased his income from $20,000 to 
$25,000; whereas, a year later, he may 
find that the securities which he thought 
had resulted in a 15 per cent profit, were 
in reality, the cause of his losing 30 per 
cent of his capital and reducing his in- 
come to $18,000. 

On the other hand, if his investment 
management is judged on the basis of 
looking forward—that is, by the extent 
to which his portfolio is protected 
against future hazards—there will be 
less worry and smaller losses each year. 


The Protective Procedure and Current 
Hazards 

There is a very definite technique 
which the investor should be prepared to 
follow, if he wishes to follow out the for- 
ward-looking policy of protective pro- 
cedure. Step-by-step this technique is as 
follows: 
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(1) Determine the chief hazards which 
threaten to destroy your capital. 


(2) Examine your portfolio to determine 
to what extent you are protected 
against each of the anticipated haz- 
ards. 


(3) Remedy any defects in your protec- 
tion at once. 


(4) Review your portfolio continuously, 
as events change, checking it care- 
fully for— 

(a) New hazards, requiring new pro- 
tection. 

(b) New and current aspects of old 
hazards, requiring new forms of 
protection. 


All these, of course, assume in addi- 
tion the usual careful statistical analysis 
which should be given to all investments. 

Having resolved to follow the protec- 
tive procedure as a definite investment 
technique, the next step is to consider the 
chief hazards that threaten an investor’s 
capital today. 

That word “today” is of first impor- 
tance, too. For the hazards of today are 
not necessarily the hazards of tomorrow 
and certainly the hazards of yesterday do 
not cover those of the current time. What 
are some of the current hazards which 
the investor must consider in adopting 
the protective procedure? 


1. Uncontrolled Inflation. This can de- 
stroy your wealth even though it is in- 
vested in government bonds, and even 
though the government survives. Should 
we duplicate France’s experience in 1926, 
you will lose 80 per cent of your capital 
even though your bonds still sell at par. 
The dollar in which the bonds are pay- 
able would then be worth but twenty 
cents. 


2. Political Attack. If corporate bonds or 
stocks are required as a part of your 
investment portfolio, attention must be 
given to political attacks, including con- 
fiscatory taxation on corporations be- 
cause they are large; regulation of 
utilities, food companies, and all com- 
panies providing necessities, as well as 
direct competition from various govern- 
mental agencies. 


3. Radical Trends. In any protective pro- 
gram, consideration must be given to the 
radical trends of government, such as the 
Share-the-Wealth movement, and to the 
possibility of states, counties, and cities 
refusing to pay interest or principal on 
their obligations, in some cases, divert- 
ing to other uses revenue specifically 
pledged on their bonds. (There is already 
considerable precedent for such a step.) 


4. The power of Organized Labor. Any 
protective program for investment man- 
agement must take into consideration the 
power of organized labor. Railroads and 
other industries in which labor is the 
principal element in their preduction 
costs, are likely to find profits most 
elusive in the future. 


5. Basic Business Changes. If you are 
protecting your funds against hazards of 
Uncontrolled Inflation, stocks will prob- 
ably be purchased. This involves continu- 
ous study and unusual financial judg- 
ment to keep up with the changes caused 
by new inventions, new uses, new legisla- 
tion, changes in public demand, etc. 


6. Conservative Administration at Wash- 
ington. If Senator Long, Father Cough- 
lin, Upton Sinclair, and Dr. Townsend 
attract enough votes from Mr. Roose- 
velt’s following in 1936, a conservative 
government may be elected. Under such 
conditions, entirely different protective 
steps would be required to protect the 
investment portfolio against wide fluc- 
tuations in value. 


The Price of Protection 


While admitting that an investment 
portfolio should be protected against all 
hazards, the investor nevertheless asks: 
“Ts not protection against some of these 
hazards likely to reduce my capital or 
income, if the hazard never actually 
occurs ?” 

Some of our clients have asked this 
question in connection with the hazard 
of inflation. The answer is—protection 
always costs something. Life insurance, 
fire insurance, accident insurance, health 
insurance, burglary insurance—all have 
their premiums. 

In advising our clients to invest a per- 
centage of their capital in commodities 
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and in the stocks of certain companies 
having wealth in the ground—such as oil, 
nickel, copper, silver, gold, salt, gypsum, 
etc.—we mention that these purchases 
may result in a slight reduction of cap- 
ital or income in the event inflation never 
materializes. And it is surprising how 
few people are really willing to pay that 
small contingent cost of protection 
against all hazards. This reluctance to 
pay the microscopic cost of protection 
recalls to mind the only illustration I 
have ever heard of the difference be- 
tween an Investor and a Speculator. 

An investor lists all of the things that 
may happen to destroy his capital, and 
then endeavors to protect himself to some 
extent against all of them; a speculator 
chooses from amongst all possible even- 
tualities, both good and bad, the one 
which he believes most likely to occur, 
and then plunges on that one, disregard- 
ing all others. 

We constantly counsel clients to look 
at their investment portfolio from the 
insurance viewpoint. Fire insurance is 
the chief example of how far business 
men are willing to go to protect their 
wealth against an uncertain hazard. In 
most cases, the premiums spent for fire 
insurance are ostensibly wasted, since 
most buildings never burn down. Yet you 
would characterize the owner of a large 
building as a fool and a gambler if he 
refused to insure the structure against 
fire. 

Across from my office window is No. 1 
Wall Street. This splendid building re- 
placed another of the same name. Neither 
the old nor the new building ever had a 
fire. Suppose the owners of the present 
building followed out the policy of the 
typical investor—and in order to save a 
small sum of money, put up the building 
without fireproof material, fire hydrants, 
water-pipes, hose racks on every floor, 
and fire insurance. They could point to 
unmistakable savings in an era when 
economy in building management is even 
more necessary than economy in invest- 
ment management. In fact, if the losses 
by fire were to be compared to the losses 
to investors through lack of protection 
from all hazards, the owners of No. 1 
Wall Street could undoubtedly show one 


hundred times as much statistical au- 
thority for doing without fire insurance 
as the investor can show for going with- 
out protection from all hazards. But the 
owners prefer to voluntarily reduce their 
income by this certain amount, rather 
than risk having their entire investment 
wiped out by fire, however statistically 
remote that possibility may be. 

We frankly inform our clients that in- 
flation, one of the hazards previously 
mentioned, may not materialize for five 
years. It is conceivable that it might not 
materialize at all and certainly no one 
can date it. In fact, our most reliable 
monetary authority, Dr. E. W. Kem- 
merer, stated that it is impossible to pre- 
dict when inflation will occur; perhaps 
not for five years, perhaps any day. But, 
just as you protect your home from a fire 
which is very unlikely to occur, why not 
protect your investment funds from the 
hazard of inflation, which is much more 
probable than fire? 


Protecting Against Political Attacks 


Of course, inflation is not the only haz- 
ard against which investments should be 
protected; nor is it necessarily the most 
important one, for each of the six haz- 
ards previously mentioned are of prime 
importance, when, as and if they occur. 

For example, Political Attack is now a 
hazard of pressing importance. I recall 
the case of a client who, in the spring of 
1933, holding a large amount of utility 
stocks, needed protection from the haz- 
ard of Political Attacks against this in- 
dustry which might wipe out a large part 
ot his capital. We advised him to sell 
these particular utility stocks. 

One month later, he pointed out how 
very wise he had been not to take our 
advice. “I would have foregone a 10 per 
cent. appreciation in this particular list 
of securities and my income would have 
been smaller,” he gleefully informed us. 

Today, those particular stocks are 
worth less than half of their value at 
that time, and his income is materially 
reduced. 


In the Light of Experience 


To test this whole thought, let us turn 
back to 1929 for a moment and examine 
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the subject in the light of past experi- 
ence. The investor who, at that time, “‘de- 
termined the chief hazards which threat- 
ened to destroy his capital’—would have 
been compelled to include DEflation as a 
major risk. Following out the procedure 
in logical order, he would then have pro- 
tected his portfolio against that hazard. 

Of course, it would have temporarily 
cost him some of his momentary paper 
profits — but what investor was there 
after the crash who wouldn’t have eager- 
ly traded a large part of his once paper 
profits for a little safety of capital? 

That is one of the most important and 
valuable aspects of the protective proce- 
dure, it operates when you need it the 
most! 

Quite a few men whom I know were 
worth $25,000,000 six years ago. Today, 
they are penniless, or nearly so. Why? 

Well, it was not that they did not real- 
ize that the hazard of DEflation was seri- 
ous. They knew that. 

They are penniless today because they 
were not willing to pay that small pos- 
sible premium for protection from the 
hazard of deflation. They were too grasp- 
ing, too anxious to secure the greatest 
possible increase in the market value of 
their securities. 

If, in July, 1929, you had warned them 
that they should follow the protective 
procedure, by mid-September they would 
have boasted that they had increased 
their capital materially by disregarding 
your advice. 

In fact, one of my associates had al- 
most that identical experience. The time 
was July, 1929. The conference was with 
a then bank president, now one of the top 
financial economic advisers of the Wash- 
ington Administration, who said “It took 
me forty years to make my first million 
—but only one year to make my second!” 
A year later, in 1930, he confessed: “It 
took me only one month to lose the sec- 
ond million as well as a good portion of 
the first!” 

His holdings consisted very largely of 
American Water Works and Electric 
Bond and Share. They were heavily mar- 
gined; the margin calls that came with 
the 1929 crash took away almost all the 
first and second millions. Of course, he 


realized in July, 1929, the possibility of 
deflation, but he was not willing to pay 
the small possible price of the protective 
procedure. 

If you would gain some immediate 
benefit from this article, examine your 
investments at once, but not for the pur- 
pose of seeing how much they have ap- 
preciated in value recently or how much 
your income has improved; instead seek 
to determine whether they are protected 
against all possible hazards which may 
threaten them in the near future. Ask 
yourself, “Are they being protected to 
some extent against (1) Uncontrolled In- 
flation, (2) Political Attack, (3) Radical 
Trends, (4) The Power of Organized 
Labor, (5) Basic Business Changes, 
(6) More Conservative Administration 
at Washington?” If not, then be willing 
to supply this protection, even if it may 
mean a slight possible reduction in your 
capital or your income. Then check up on 
your investment management and ob- 
serve how well or how poorly it has pro- 
tected your investments in the past, as 
well as at present. Make up your mind to 
this one fact: If it has secured some ap- 
preciation of your capital by disregard- 
ing these hazards—then it is a case of 
speculating with your money—not in- 
vesting it! 


A Surrogate on “Laymen’s Wills” 


On a recent occasion, when confronted 
with testamentary evidence of the aver- 
age layman’s “‘will-egotism” and uncanny 
ability to effectively disguise or confound 
the objectives of his benevolence, a pun- 
gent observation was made by Surrogate 
Wingate of Brooklyn. In commenting on 
ambiguities of the case in point he said: 

“Psychologists are wont on occasion to 
ponder the mental processes of individ- 
uals whose instincts of frugality find ex- 
pression in the preservation, over years 
or decades, of old newspapers and bits of 
string. Their research into cerebral ab- 
normalities might possess greater prac- 
tical value were they to seek for the cause 
and cure of the oft-encountered lay obses- 
sion that the only qualifications for com- 
petent testamentary draftsmanship are a 
pen, a blank form and a few moments of 
spare time.” 
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It’s Our Job to Manage 
Estates and Trusts 





CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... Sells no securities. Its entire 
personnel is dedicated to a single 


purpose — the care and manage- 





ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 
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of the First Continental Congress 


HE ttraditions of community 
effort and responsibility typical 


of early Philadelphia are a part of 
the background of Provident Trust 
Company and are a guide 
toward the fulfillment of 
its responsibility to Phila- 


delphians today. 
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Elastic Powers of a Trustee for Bondholders 


Procedure to Permit Trustee to Exercise Extraordinary Powers 
to Meet Unforeseen Situation 


BALDWIN MAULL 
Vice President, The Marine Midland Trust Company of New York 


(Editor’s Note: The author advises that this article is designed to point 
out to trust company officers certain practical possibilities in handling 
trusts for bondholders, in emergencies or unforeseen situations where the 
trustee is not authorized to take needed action, with such incidental dis- 
cussion of legal problems as seemed necessary. The article is not intended 
as a full discussion of the questions of law involved.) 


TRUST company acting as trustee 

A under bond indentures is from 

time to time confronted by situa- 

tions where in the interest of the bond- 

holders some acticn by the trustee is 

called for which the trust company, as 
trustee, has no power to take. 

No matter how carefully a trust inden- 
ture is prepared, events will occur which 
have not been foreseen by the draftsman 
of the indenture, for which provision 
would undoubtedly have been made if the 
actual circumstances had been foreseen. 
Such a situation is ordinarily called to the 
attention of the trustee by a request that 
it take some action, made by the manage- 
ment of the issuing company or its re- 
ceiver or bankruptcy trustee, or perhaps 
by particular bondholders or committees 
representing bondholders who are in close 
touch with the company’s affairs. The 
trust company itself is not usually in a 
position to take the initiative in suggest- 
ing the advisability of any such action, be- 
cause it is not conversant with the actual 
operation of the company’s business or 
the condition of the company’s property. 
On the other hand, the trust company 
may be able to take the initiative in those 
cases where it has assumed control of col- 
lateral under a collateral trust indenture, 
after default, and perhaps in certain 
other special cases. 

Assuming that the trustee is requested 
to take action which it considers meri- 
torious to meet an unforeseen situation, it 
first inquires whether or not it is author- 
ized to take the action under the terms of 


the trust indenture or under the general 
principles of law applicable to trusts. 
This question will be determined by an 
opinion of counsel or perhaps, if there is 
a sufficiently serious question, by applica- 
tion to court. If the trust company is 
authorized to take the action, the matter 
moves forward in ordinary course. If it is 
not authorized to take the action, its 
position is difficult. Even though refusing 
to go beyond its authority, it may wish 
very strongly to take the requested action, 
in the interest of the bondholders. In 
addition, its refusal is likely to earn it 
the ill-will of the representatives of the 
issuing company and of the bondholders 
and any others who may be interested in 
the company, who are likely to feel that 
their interests are being sacrificed for the 
sake of technicalities, even though the 
trustee is not authorized to take the 
action desired. 

When this situation arises the trustee 
need not give a flat “no” as an answer to 
the request for action. The trustee can 
say, for instance, that while it regrets 
that it cannot accede directly to the re- 
quest it would be very happy to do so if 
the company would secure the vote of 
the holders of a specified amount of 
bonds, in those cases where the trust in- 
denture contains provisions for a bond- 
holders’ meeting at which changes in 
the indenture may be authorized with 
the concurrence of the company. 

Failing a bondholders’ meeting clause 
in the indenture, it is still possible that 
relief may be secured by a procedure 


17 




















18 





which is seldom used, but which is be- 
lieved to be entirely sound from a legal 
point of view. It would be well if the 
availability of this method of relief were 
more widely known by trust officers. 
Three cases will be briefly stated below 
in which it has been used within the past 
few years. These cases illustrate the bene- 
fits available and the extent to which the 
courts may go in a meritorious case. 
Many of the readers of this article will 
find analogous situations in their own 
recent experience. 


Method of Relief Illustrated by Actual 
Cases 


The Brazil Railway Company had is- 
sued 86,500,000 francs principal amount 
of bonds secured by the stock of two 
Brazilian corporations held by The Equi- 
table Trust Company of New York as 
trustee.! The only value supporting the 
bonds was the collateral consisting of 
this stock. Because of the drop in the 
value of the france and an increase in 
French taxes applicable to the income 
from the stock, a plan was proposed and 
approved by the holders of more than 80 
per cent of the bonds which required a 
modification of the original trust agree- 
ment to permit a bondholder to surren- 
der his bond for cancellation and receive 
in return a proportionate part of the 
collateral held by the trustee. An action 
was instituted by one bondholder in be- 
half of all, joining the issuing company, 
the trustee and certain other bondhold- 
ers as defendants and requesting that 
the court order the necessary modifica- 
tion of the indenture to permit the plan 
to be carried out. This relief was granted 
by the New York Supreme Court. 

Lincoln Mortgage & Title Guaranty 
Company had issued over $13,000,000 
principal amount of bonds secured by 
the deposit with the New Jersey Nation- 
al Bank & Trust Company as trustee of 
mortgages under an indenture which 
provided that when a mortgage was in 


1 Roudy ete. vs. Brazil Railway Company et al., New 

York Law Journal April 13, 1926 (N. Y. Sup. Ct.). 
2 New Jersey National Bank & Trust Co. vs. Lincoln 
Mortgage & Title Guaranty Co. et al., 148 Atl. 713 
(N. J. Ch. 1930). See note in 78 University of 
Pennsylvania Law Review 1000. 
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arrears in certain respects a new mort- 
gage must be substituted.? By reason of 
the depression in real estate in New Jer- 
sey, where the mortgaged properties 
were located, there were widespread 
defaults in the underlying mortgages. 
The trustee was then faced with the 
alternative first, of failing to take any 
action, when proceedings already taken 
might have forced liquidation with great 
loss to the bondholders, or second, of fore- 
closing all the mortgages, when the prop- 
erties would have been sold at a similar 
sacrifice, or the trustee would have been 
required to buy them in and administer 
them at a substantial expense to the 
bondholders. The trustee brought an ac- 
tion, joining as defendants the issuing 
company and others and asking the court 
to authorize it to carry out a compromise 
arrangement approved by the holders of 
a majority of the bonds whereby mort- 
gages might continue to be held by the 
trustee after default and administered 
by the issuing company. This relief was 
granted by the New Jersey Court of 
Chancery. 


Kreuger and Toll Company had is- 
sued $47,596,000, principal amount of 
bonds secured by approximately $60,- 
000,000, principal amount of obligations 
of foreign governments or land mort- 
gage institutions held by The Marine 
Midland Trust Company of New York as 
trustee.? A major part of the collateral 
was in default as to interest or sinking 
fund or both. The only practical method 
of realizing a current return was to make 
individual sales and settlements of the 
service on the collaterals as it accrued. 
The trustee had no clear authority to 
sell the collateral except as a whole, at 
public sale. The trustee brought an 
action joining as defendants two protec- 
tive committees representing holders of a 
majority in amount of the bonds, the 
fiscal agents under the indenture, and the 
liquidators in the Swedish bankruptcy 


3 The Marine Midland Trust Company of New York 
vs. Greenbaum et al., unreported, N. Y. Sup. Ct., 
decrees entered in office of Clerk of N. Y. Co. March 
23, 1933 and December 19, 1933, decrees at the foot 
of judgment entered April 12, 1934, October 4, 

1934, December 21, 1934 and April 1, 1935. 
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and the trustee in the American bank- 
ruptcy of the issuing company. 

The trustee was granted authority to 
sell or settle in various ways claims for 
overdue interest or sinking fund on the 
collateral and also, at the request of com- 
mittees representing foreign debenture 
holders who were disturbed by the pos- 
sibility of the devaluation of the dollar, 
was granted authority to invest a 
part of the funds from time to time 
collected by it in gold bullion to be held 
in London. Any remaining funds might 
be invested in United States short-term 
government obligations, in order to pro- 
duce some income. The right was re- 
served to apply at the foot of the judg- 
ment for further instructions and from 
time to time the trustee presented to the 
court particular settlements which the 
trustee recommended, when the court 
authorized the trustee in its discretion 
to take the action desired or gave it such 
other instructions as seemed wise to the 
court. The writer has been intimately 
associated with these proceedings, in 
part as counsel and in part as an officer 
of the trustee. 

There are undoubtedly other cases in 
which the same principles have been ap- 
plied. 


Court’s Power in Unforeseen Circumstances 


These cases were made possible by the 
combination of two well-known principles 
of law and their application to bond 
issues. 

The first principle involved is that 


a court of equity, in its general super- 
visory power over trusts, may permit 
acts which are not in accordance with the 
trust instrument in case a situation has 
arisen not foreseen at the time the deed of 
trust is made. This principle is stated in 
the leading case of Matter of New® as 
follows: 

“In the management of a trust estate 
* * * it not infrequently happens that 
some peculiar state of circumstances 
arises for which provision is not ex- 
pressly made by the trust instrument, 
and which renders it most desirable, and 
it may be even essential, for the benefit 
of the estate and in the interest of all the 
cestuis que trust, that certain acts should 
be done by the trustees which in ordinary 
circumstances they would have no power 
to do. In a case of this kind, which may 
reasonably be supposed to be one not 
foreseen or anticipated by the author of 
the trust, where the trustees are em- 
barrassed by the emergency that has 
arisen and the duty cast upon them to do 
what is best for the estate, and the con- 
sent of all the beneficiaries cannot be 
obtained by reason of some of them not 
being sui juris or in existence, then it 
may be right for the court, and the 
court in a proper case would have juris- 
diction, to sanction on behalf of all con- 
cerned such acts on behalf of the trustees 
as we have above referred to.” 

This principle has been applied in the 
administration of personal trusts for 
centuries in England, when unforeseen 
circumstances arose, and is widely recog- 





4It has been held that a trustee for bondholders may 
be authorized by court action to reduce to posses- 
sion the property held as security and manage ii 
until there is an opportunity to sell at a fair price, 
even though the mortgage does not provide for such 
action. Nay Aug. Lumber Co. vs. Scranton Trust 
Co., 87 Atl. 843 (Pa. 1913) ; Hoffman vs. First Bond 
& Mortgage Co. of Hartford. 164 Atl. 656 (Conn. 
1933); First National Bank in Wichita vs. Neil et 
al., 20 Pace. (2nd) 528 (Kan. 1933); Silver vs. 
Wickfield Farms, Inc., 227 N. W. 97 (Iowa 1929); 
Detroit Trust Co. vs. Stormfeltz-Lovely Co. 242 N. 
W. 227 (Mich. 1932). 

But it has been said that the trustee’s right to do 
this is within the implied powers of the trustee. 
38 Thompson on Corporations (2nd ed.) §2678; 3 
Cook on Corporations (6th ed.) §885; and cases cited 
supra. 

And in some cases the court has refused an au- 
thorization to this effect. 

Cosmopolitan Hotel, Inc. et al. vs. Colorado Nat. 


Bank of Denver 40 Pac. (2nd) 245 (Colo. 1935); 
Beckman vs. Emery-Thompson Machinery & Supply 
Co. et al., 9 Ohio App. 275 (1918); Equitable Trust 
Co. vs. United States Oil & Refining Co. 35 Fed. 
(2nd) 508 (D. C. Wyo. 1928); Werner, Harris & 
Buck vs. Equitable Trust Co. 35 Fed. (2nd) 513 
(C. C. A. 10th Cire. 1929). And cf. Kitchen Bros. 
Hotel Company vs. Omaha Safe Deposit Company, 
254 N. W. 507 (Neb. 1934); Etna Coal & Iron Co. 
vs. Marting Iron & Steel Co., 127 Fed. 32 (C. C. A. 
6th Cire. 1904) ; Sage vs. Central Railroad Company, 
99 U. S. 334 (1878); James vs. Cowing, 82 N. Y. 
449 (1880); Straus vs. Chicago Title & Trust Co. 
et al., 273 Ill. App. 63 (1933). 

In one case a chancery court has given detailed 
instructions for the general administration of the 
collateral for an issue of mortgage certificates when 
the stated powers were limited. 

First National Bank vs. Steneck Title & Mortgage 
Guaranty Company, 176 Atl. 93 (N. J. Ch. 1934). 

5L. R. (1901) 2 Ch. 534. 
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nized in the United States. The princi- 
ple is equally applicable to corporate 
trusts,’ although it has been less widely 
used with respect to this type of trust. 
One reason is that the trust indentures 
are generally prepared with such detailed 
provision for all contingencies foreseen 
by the draftsman, that the element of the 
unforeseen is reduced to a minimum. 
Also, if a liquidation of the collateral or 
a reorganization of the issuing company 
can be carried out with reasonable 
promptness, the indenture has no further 
force and any hardships arising from in- 
denture provisions are eliminated. 

When this principle is applied to per- 
sonal trusts it is necessary that all bene- 
ficiaries in being be represented before 
the court, in order that the judgment may 
be binding on them. This presents an 
apparent stumbling block in the case of 
the corporate trust since in most cases 
the beneficiary bond- or note-holders are 
widely scattered and a unanimous appear- 
ance or consent cannot be secured. 

In this difficulty resort may be had to 
another principle of law that where a 


question in litigation is one of a common 
or general interest of many persons or 
where the persons who might be made 
parties are very numerous and it may 
be impracticable to bring them all before 
the court, one or more may sue or de- 
fend for the benefit of all.8 Thus some of 


6 Matter of Pulitzer, 249 N. Y. S. 87 (Surr. Ct. 
N. Y. Co. 1931), 251 N. Y. S. 549 (Surr. Ct. N. Y. 
Co. 1931), 260 N. Y. S. 975 (App. Div. 1st Dept. 
1932) ; Detroit vs. Detroit United Railway, 226 Mich, 
854 (1924); Manning vs. Craig, 4 N. J. Eq. 436 
(1844); Pennington vs. Metropolitan Museum of 
Art, 65 N. J. Eq. 11 (1903); Price vs. Long, 87 
N. J. Eq. 578 (1917); Fidelity Insurance, Trust and 
Safe Deposit Company vs. United New Jersey Rail- 
road and Canal Company et al., 36 N. J. Eq. 405 
(1883) ; Mayor of Baltimore vs. United Railways 108 
Md. 64 (1908) ; Weakley vs. Barrow, 137 Tenn. 224 
(1916) ; Mann vs. Mann, 122 Me. 468 (1923) ; Upham 
vs. Plankinton, 165 N. W. 18 (Wis. 1917); Martin 
vs. Barnett, 205 Ala. 220, 87 So. 324 (1921); Bibb 
vs. Bibb, 204 Ala. 541, 86 So. 376 (1920); Curtiss 
vs. Brown, 29 Ill. 201 (1862); Voris vs. Sloan, 68 
Ill. 588 (1873); Hale vs. Hale, 146 Ill. 227 (1893) ; 
Gavin vs. Curtin, 171 Ill. 640, 49 N. E. 523 (1898); 
Marsh vs. Reed, 184 Ill. 263, 56 N. E. 306 (1900); 
Denegre vs. Walker, 214 Ill. 113, 73 N. E. 409 
(1905) ; Roberts vs. Roberts, 259 Ill. 115, 102 N. E. 
239 (1913); Packard vs. Illinois Trust & Savings 
Bank, 261 Ill. 450, 104 N. E. 275 (1914); Cary vs. 
Cary, 309 Ill. 330, 141 N. E. 156 (1923); Leviness 
vs. Consolidated Gas, Electric Light & Power Co., 
114 Md. 559, 80 Atl. 304 (1911). 

™Cases cited supra notes 1, 2 and 3; Colorado & 


the bondholders, appearing in a proceed- 
ing of this character, may be considered 
legally to represent all of the bondholders 
so as to give the court jurisdiction over 
all of the bondholders and permit it to 
expand the powers of such a trust in 
order to meet an emergency or an un- 
foreseen situation. It is necessary, how- 
ever, that there be enough bondholders 
before the court to satisfy the court that 
those present are representative of the 
entire group. 

The foregoing is based on common law 
principles. Other methods of relief in 
similar circumstances may be available 
under the statutes of particular jurisdic- 
tions,® but this article will not discuss 
any statutory processes. 


Parties Necessary to Action 


The necessary parties to the action 
would normally include the issuing com- 
pany and its receiver or bankruptcy 
trustee, if it is in receivership or bank- 
ruptcy; all present trustees under the 
indenture; and sufficient bondholders to 
be representative of all bondholders as a 
class. The number of bondholders and the 
amount of bonds which must be repre- 
sented in the proceedings lie in the discre- 
tion of the court and will probably vary 
depending on the number of holders and 
the extent to which they are scattered. 


Southern Railway Co. vs. Blair, 214 New York 497 
(1915); New York State Railways vs. Security 
Trust Company of Rochester et al, 238 N. Y. S. 
354 456 (S. C. Eq. Term Monroe Co. 1929), affirmed, 
238 N. Y. S. 887 (App. Div. 4th Dept. 1930) ; De- 
troit vs. Detroit United Railways, supra. 


8 Section 195 of the New York Civil Practice Act pro- 
vides as follows: 


“$195. Suing for benefit of others. Where the ques- 
tion is one of a common or general interest of many 
persons or where the persons who might be made 
parties are very numerous and it may be imprac- 
ticable to bring them all before the court, one or 
more may sue or defend for the benefit of all.’’ This 
section is simply declaratory of the common law. 
Cf. Powell vs. Wright, 7 Beavan, 444; Colorado & 
Southern Railway Co. vs. Blair, supra; Story Equity 
Plead. 10th Ed. §997 et seq.; Street’s Fed. Eq. 
Prac. Vol. I, §549; Smith vs. Swormstedt, 16 How- 
ard 288 (New York 1853); Supreme Tribe of Ben- 
Hur vs. Cauble 255 U. S. 356 (1921); Hartford Life 
Insurance Co. vs. Ibs, 237 U. S. 662 (1914); U. S. 
Mortgage & Trust Co. vs. N. Y. Dock Co., 108 New 
York Mise. Rep. 120 (1919); Leviness vs. Consoli- 
dated Gas, Electric Light & Power Company, supra. 


® Bogert on Trusts §§ 561, 743. Cf. Detroit Trust Co. 
vs. Stormfeltz-Lovely Co., supra. 
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Ten per cent was considered sufficient in 
one of the cases cited above.! 

If a committee is in existence with a 
substantial amount of bonds on deposit, 
having the usual powers conferred by a 
deposit agreement to represent the bond- 
holders in litigation, the court will prob- 
ably accept the committee as representa- 
tive of all bondholders. If no committee 
is in existence, it may be that someone 
will be sufficiently interested to form a 
committee to call for the deposit of bonds 
and to represent the bondholders in the 
proceedings. If it is impractical that 
bonds be called for deposit because of 
difficulty or expense involved in registra- 
tion under the Securities Act or for any 
other reason, a limited number of holders 
of large amounts of bonds might be ac- 
cepted by the court as representative of 
the class. Also, it might be possible to 
secure powers of attorney from a large 
number of bondholders which would be 
accepted by the court as satisfactory evi- 
dence of the authority of counsel to 
appear for a representative group of 
bondholders. 

While it may not be strictly necessary, 
it is highly advisable that the trustee 
make an effort to bring the action to the 
attention of as many bondholders as pos- 
sible, by publication of notice of the com- 
mencement of the action in whatever 
newspapers would seem most likely to 
come to the attention of a large number 
of bondholders, and by mailing notice to 
those holders of whose names and ad- 
dresses the trustee has a record. The 
court will probably determine the pub- 
lications which are necessary, by or- 
der, at the time the action is begun. In 
case a committee is in existence with 
the usual broad powers to represent de- 
positing bondholders, the question of 
communicating with the holders of the 
certificates of deposit may be left to the 
committee. An examination should be 
made by the trustee of its trust and 
safekeeping records and collateral loan 
accounts in order that it may add to the 
list of bondholders any persons disclosed 
by this examination as holding bonds of 
the issue in question. 


10 First National Bank vs. Steneck Title & Mortgage 


Guaranty Company, supra. 


The action may be commenced by the 
trustee, an individual bondholder, a com- 
mittee of bondholders, the issuing com- 
pany, or perhaps by a receiver or a bank- 
ruptcy trustee of the issuing company. 
The plaintiff should be the person or 
group which is most interested in secur- 
ing the relief requested. If the trustee 
determines that the action should be 
brought and is willing to recommend 
that its powers be expanded to meet the 
emergency, it accords better with the 
actual situation and with the trustee’s 
broader duties as a fiduciary if the trus- 
tee itself will take the initiative and act 
as plaintiff in any such proceedings. 
If the trustee is plaintiff the court will 
probably require it to give it an opinion 
as to the advisability of the action re- 
quested, and it will be the trustee’s duty 
to see to it that adequate evidence is 
presented to the court to permit the court 
to reach a proper decision in the matter. 

The action should be brought in the 
equity courts of the state having juris- 
diction of the trust. This may be the 
state where the corporate trustee is or- 
ganized, or where the property is located 
in the case of real property, or where the 
corporate trustee has its principal of- 
fice in the case of a national bank having 
trust powers. Possibly special circum- 
stances would suggest other jurisdic- 
tions. The Federal Court, however, is 
probably not available as a forum for 
cases such as these. 


Discretionary and Mandatory Directions 


If the court recognizes that a situa- 
tion exists which requires a decree or 
judgment authorizing the trustee to take 
the extraordinary action requested, the 
judgment may be mandatory on the 
trustee or it may simply give the trustee 
discretionary powers. The trustee might 
prefer that the court give it definite 
directions to take a specified action, which 
the court considered advisable. However, 
the relief requested may be such that no 
determination can be had at the time of 
the trial as to the advisability or inad- 
visability of a particular action, and it 
may then be necessary that the trustee 
be authorized to exercise its own discre- 
tion in the matter from time to time. In 
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this case, in fulfillment of its duties to 
the beneficiaries of the trust, the trustee 
should not shirk the responsibilities in- 
volved. 

Responsibilities which the trustee may 
consider too onerous may be alleviated in 
several ways. It may be possible to intro- 
duce into the decree or judgment a ref- 
erence to the article in the trust inden- 
ture containing exculpatory clauses with 
respect to the trustee’s performance of 
its duties, which presumably limit to a 
reasonable extent the liabilities which the 
trustee may incur. It may be possible to 
secure an indemnity from bondholders or 
protective committees for bondholders. 
Also, the right may be reserved to apply 
to the court at the foot of the original 
judgment or decree for further instruc- 
tions. If this is done, the trustee can 
secure the court’s approval of its settle- 
ment of particular problems presented to 
the trustee from time to time for decision, 
on a very simple application to the court. 
Of course the court may refuse to give 
such an approval on the ground that the 
trustee is fully authorized to act by the 
original decree and it is not the business 
of the court to exercise business judg- 
ment on behalf of a trustee. On the other 
hand, the trustee’s position is extraordi- 
nary in a trust of this character in that 
it is acting directly under authorization 
of the court, beyond its ordinary powers, 
and this fact may persuade the court in 
an unusual situation to authorize the 
trustee in its discretion to take the par- 
ticular action which is under considera- 
tion.!! In case the court will give such an 
authorization, the court has presumably 
been advised of the pertinent facts, all 
parties to the action have had an oppor- 
tunity on reasonable notice to present any 
objections, and the trustee should be-safe 
in proceeding to exercise its discretion 
in accordance with the authorization of 
the court. A difference of opinion as to 
the trustee’s course may have arisen 
between the trustee and the beneficiaries 





11Cf. First National Bank vs. Steneck Title & Mort- 
gage Guaranty Company, supra; The Marine Mid- 
land Trust Company of New York vs. Greenbaum 
et al., supra. 


or between different groups of benefici- 
aries, and this supplemental proceeding 
is an excellent way to bring any such 
difference to a head and secure a deci- 
sion in the matter on which the trustee 
may rely to a large extent. 

The assumption of duties of an ex- 
traordinary character in this way may 
involve the trustee in activities of such a 
nature as to create a very definite possi- 
bility of liability to bondholders. The 
trustee can bring an accounting action in 
the equity courts of the proper state in 
which it can account for its administra- 
tion of the trust and secure a confirma- 
tion that its acts have been proper, in 
order to assure itself that no such latent 
liabilities will later appear. Such actions 
can be brought from time to time as may 
seem necessary. It is believed that actions 
of this kind have the same protective 
value for the trustee for bondholders as 
does the accounting action under a testa- 
mentary trust for a testamentary trustee. 
The same parties would be involved in an 
accounting action of this kind as in the 
action described above to expand the 
powers of the trustee, and a group of 
bondholders can be joined in the same 
way as representative of all bondholders. 
The trustee must be equally careful that 
notice is given to all known bondholders. 


Compensation for Special Services 


The services of a trustee in matters 
of this kind should naturally entitle the 
trustee to compensation more adequate 
than that provided by the usual rates, 
which are based on the initial assump- 
tion of responsibility and upon subse- 
quent services which are largely mechan- 
ical. If the company is not in default the 
trustee may be able to make arrange- 
ments with the company for satisfactory 
compensation in connection with the com- 
mencement of the action. 

If the trustee brings an action to 
account it can in the same action secure 
a compensation commensurate with the 
value of its services, in the same general 
manner (though probably not the same 
amount) as in the case of an accounting 
by a testamentary trustee. If the account- 
ing is simply an interim account, the 
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compensation will be simply a partial 
payment on account. If the accounting 
is final, the compensation will be final. 
Evidence can be introduced showing the 
various activities in which the trustee 
was forced to engage and the responsi- 
bilities which it was forced to assume 
and the results which it achieved. Officers 
of other banking institutions customarily 
acting as trustee may be procured to 
testify to the extraordinary character of 
the services rendered by the trustee. On 
the basis of such evidence the court 
should award compensation which is 
really compensatory to the trustee in the 
light of the many factors involved. 

The trustee may in the same account- 
ing action secure a construction of any 
of the provisions of the trust indenture 
which need clarification. 


Immediate Action Upon Judgment 


After a decision has been given and 
the form of decree and judgment or other 
final papers agreed on and entered, it 
may be important that the trustee act 
in reliance on the judgment before the 
expiration of the appeal period. If a 
waiver of the right to appeal can be 
secured from all of the parties, the 
trustee may proceed at once. If such a 
waiver cannot be secured, counsel for the 
trustee may be able to advise the trustee 
that under the facts of the case there is 
no reasonable possibility of a successful 
appeal, so that if necessary the trustee 
may take the desired action before ex- 
piration of the period, with such prompt- 
ness as may be required in order to serve 
the best interests of its beneficiaries. 

Corporate trustees have been  sub- 
jected to a great deal of criticism on the 
ground that they purport to assume the 
responsibility of trustees and accept 
compensation as such but, when actual 
responsibility appears, they take refuge 
in the exculpatory clauses of their inden- 
tures and refuse to act unless fully in- 
demnified. Some of this criticism is un- 
doubtedly based on the refusal of trustees 
to act when they are not authorized to 
do so. 

This difficulty can be met in many 
cases by an expansion of powers as 
described above. If this procedure is used 
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Nothing to Sell 
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The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
renders the highest possible degree of 
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J. J. NELLIGAN, Chairman 


more often it will become more flexible 
and be more valuable and in the course 
of time will probably be one of the 
alternative courses of action to which 
consideration is regularly given when 
any situation is presented which calls 
for action which the trustee is not au- 
thorized, under the trust indenture or by 
law, to take. . 


Optional Currency Clause Must 
Be Interpreted Literally 


Devaluation of the dollar will not re- 
lieve American corporations from a literal 


interpretation of optional currency 
clauses in their bond issues, according to 
a decision July 18 by Federal Judge John 
C. Knox in a case brought against the St. 
Louis Southwestern Railway Company. 
The losses in this case range from $14 to 
$17 on $25 coupons. An appeal is ex- 
pected. 

It is stated that if the decision is up- 
held the cost to American corporations 
will run to hundreds of thousands of 
dollars. 
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The 
New York rust 
Company 


Member of the Federal Reserve System and of the New York Clearing House Association 
100 BROADWAY 


40th St. & Madison Ave. 


Fifth Ave. & 57th St. 


CONDENSED STATEMENT OF CONDITION 
At the close of business, June 30, 1935 


RESOURCES 


Cash on Hand, in Federal 
Reserve Bank and Due 
from Banks and Bankers $47,945,052.38 


United States Government 
Securities . . « 134,924,730.62 


Reconstruction Finance 
Corporation Notes . 2,500,000.00 


Other Bonds and Securities 38,725,570.42 
Loans and Bills Purchased. 122,236,881.82 


Accrued Interest and Other 


Resources . 2,952,717.49 
2,138,259.76 


648,454.04 


Mortgages Owned . 
Equities in Real Estate 


Banking Houses — mettied 
and Leasehold : 


Customers’ Liability vm 


Acceptances and Letters 
ofCredit . 


Liability of Others on pa 
ceptances, etc., Sold with 
Our Endorsement 


2,750,966.01 
3,153,784.09 


267,381.56 
$358,243,798.19 


LIABILITIES 
Capital . $12,500,000.00 
Surplus . — 20,000,000.00 


Undivided 
Profits . 1,361,490.44 $33,861,490.44 


Reserves: 
11,065,591.12 
1,862,163.03 


For Contingencies 
For Taxes, Interest, etc.. 
Deposits . 301,880,254.61 


Outstanding 
Checks . _5,037,529.73 306,917,784.34 


Dividend Payable oe 29, 
es 4 ‘ 625,000.00 


Acceptances and Letters of 
Coie. . ww st | (SA SETDO 


Acceptances, etc.,Sold with 


Our Endorsement 267,381.56 


$358,243,798.19 


United States Government obligations and other securities carried at $17,523,874.63 in the above 
statement are deposited to secure public and trust deposits and for other purposes required by law. 


Trustees 


MALCOLM P. ALDRICH 


New York RUSSELL H. DUNHAM 
President, Hercules Powder Company 


ARTHUR M. ANDERSON 
J. P. Morgan & Company 


MORTIMER N. BUCKNER 
Chairman of the Board 


JAMES C. COLGATE 
James B. Colgate & Company 


WILLIAM F. CUTLER 
Vice- President 
American Brake Shoe & Fdy. Co. 


F. N. HOFFSTOT 
President, Pressed Steel Car Co. New Vek 


FRANCIS B. DAVIS, JR. 
President, United States Rubber Co. 


HARRY P. DAVISON 
J. P. Morgan & Company 


SAMUEL H. FISHER 
Litchfield, Conn. 


B. BREWSTER JENNINGS 
Standard Oil Co. of New York 


EDWARD E. LOOMIS 
President, Lehigh Valley Railroad Co. 


ROBERT A. LOVETT 
Brown Brothers Harriman & Co. 


HOWARD W. MAXWELL 
New York 


JOHN A. GARVER 
Shearman & Sterling 


HARRY T. PETERS 
New York 


ARTEMUS L. GATES 
President 


DEAN SAGE 
Sage, Gray, Todd & Sims 


LOUIS STEWART, SR. 


VANDERBILT WEBB 
Milbank, Tweed, Hope & Webb 





What Will the Dollar be Worth? 


A Symposium on the Future Trend of Living Costs 


Views of Leading American Economic Authorities 


(Editor’s Note: Attention of executors, trustees and others charged with 
the conservation of investment values has been focused anew on the ques- 
tion of the future value of the dollar. Certain recent rulings by judges of 
courts of probate serve to call attention to the question, especially affecting 
trustees, as to whether the value of invested funds is threatened by infla- 
tion of our currency or credit. It is natural that corporate fiduciaries will 
take every precaution, within the proper confines of their legal and moral 
obligation, to conserve both the dollar and purchasing-power value of the 
funds of their beneficiaries. It has been seriously suggested that considera- 
tions which would justify any change in the classification of “legal” in- 
vestments be addressed to Legislatures. To provide a consensus of opinion 
from this angle, as a contribution to study of the problem of conservation, 
the views of well-known economists were solicited.) 


ROMINENT economists in all parts 
P of the country were asked recently 
by TRuST Companies Magazine to 
express opinions as to the probable trend 
of the cost of living and as to what means 
could be adopted by investors whose ob- 
jective is conservation and safety rather 
than appreciation and speculation, if un- 
restricted as to type of holdings, to pre- 
serve the stability of income and principal 
against any adverse change in the pur- 
chasing power of the dollar. 

More than half of those addressed were 
unwilling to venture a prediction as to 
the trend of the cost of living, but those 
who did express an opinion were unani- 
mous in predicting a rise. Most of these 
believed that the rise would be moderate, 
and only two economists stated that a 
spectacular rise was inevitable. 

There was virtual unanimity of opinion 
also as to the desirability of continual 
revision of investment policy and hold- 
ings, the only exception being a prefer- 
ence for “occasional” rather than “con- 
tinual’” revision. 

While the purchase of equities and real 
estate in combination with bonds and 
mortgages was favored in the majority 
of instances, comparatively few econom- 
ists expressed definite opinions as to the 
proportion of investment capital which 
should be placed in stocks. Two recom- 
mended placing half of the capital in 
equities, and 70% was suggested by one. 
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The specific questions asked were as. 
follows: 


1. Do you believe that the cost of living 
during the next few years, for the aver- 
age person of moderate or substantial 
means, will: 

Rise spectacularly? 
Rise moderately ? 
Be fairly stable? 
Decline? 


. On the basis of factors now present or 
visible, do you believe such trend in the 
cost of living is: 

Inevitable? 
Highly probable? 
Probable? 


. What factor do you consider will be 
most important in causing a cessation 
of this trend? 


. By what means do you believe it pos- 
sible for an investor, whose objective is 
conservation and safety rather than 
appreciation and speculation, if unre- 
stricted as to type of holdings, to pre- 
serve the stability of income and princi- 
pal against any adverse change in the 
purchasing power of the dollar? 

Bonds or mortgages? 

Equities? 

Real Estate? 

Other? 

If combinations of above, what 
proportions? 
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5. Do you believe such conservation can 
best be effected by: 
Policy of long-term commitments? 
Continual revision of policy and 
holdings? 


Answers received from those who sanc- 
tioned the mention of their names are 
published below. 


Leonard P. Ayres 
Vice President, The Cleveland Trust Com- 
pany, Cleveland, Ohio 
“IT am of opinion that almost all present 
discussions of inflation assume a time 
table of developments that is much more 
rapid than the probabilities justify. I 
think inflation will come ultimately as a 
bad ending to a long business boom, and 
that it is years in the future.” 


Roger W. Babson 
President, Babson Institute, 
Wellesley Hills, Mass. 

Question 1—“Rise moderately.” 

Question 2—“‘Highly probable.” 

Question 3—“The election of a Demo- 
cratic-Republican Coalition administra- 
tion.” 

Question 4—“‘Bonds or mortgages, 
30%; equities, 50%; real estate, 10%; 
other, 10%.” 

Question 5—‘“Continual revision best.” 


Ralph E. Badger 
Union Guardian Trust Company, 
Detroit, Mich. 

Question 1—‘“Rise moderately.” 

Question 2—“Highly probable.” 

Question 3—‘“Believe that inflation is 
of the orthodox credit expansion type, and 
that the cessation of the above indicated 
rising trend will occur in orthodox fash- 
ion, when credit becomes over-expanded, 
at the peak of the next upward move.” 

Question 4—“Mortgages and real 
estate, 50%; equities, 25%; improved 
real estate (well situated business prop- 
erty with short term leases), 25%.” 

Question 5—“Continual revision.” 


Lionel D. Edie 
President, Edie-Davidson, Inc., New York 
“T will say in a general way that I have 
not felt that investors should depart very 
widely from traditional principles of 


diversification as between bonds and 
stocks. I have looked upon radical infla- 
tion as one of many possibilities but not 
as an inevitability. In the meantime, I 
think that the conservative attitude for 
administrators of trust funds is to ad- 
here to old-fashioned principles of in- 
vestment.” 


Irving Fisher 
Yale University, New Haven, Conn. 

Question 1—‘“Rise moderately first and 
then be fairly stable.” 

Question 2—“Highly probable.” 

Question 3—“Credit and monetary con- 
trol through Federal Reserve System.” 

Question 4—“Half, common stock and 
real estate; half, bonds, mortgages, etc.” 

Question 5—“Continual revision.” 


Stephen M. Foster 


City Bank Farmers Trust Company, 
New York 


Question 1—“Rise moderately.” 

Question 2—“Highly probable.” 

Question 3—“Cessation of government 
deficit.” 

Question 4—“‘Under very radical up- 


ward movement of cost of living, I don’t 
believe capital can protect itself except, 
as noted below, by continual revision; but 
for gentle rise in cost of living, equities 
would probably offer some compensation.” 
Question 5—“Continual revision.” 


Merwin K. Hart 
New York State Economic Council, Inc., 
New York 

Question 1—‘‘Rise moderately.” 

Question 2—“Highly probable.” 

Question 3—“‘Holding down govern- 
ment expenditures, with accompanying 
balancing of public budgets.” 

Question 4—“By some holdings of each 
... in what combinations I can’t venture 
a guess.” 

Question 5—“Continual revision.” 


Henry H. Heimann 
Executive Manager, National Association of 
Credit Men, New York 
Question 1—‘“I expect a moderate rise 
in the cost of living during the years 
ahead. In this statement I waive any 
temporary effect the Supreme Court de- 
cisions may have. These decisions could 
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New York Escrows 


If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 


Title Guarantee and Trust Company 


176 BROADWAY 
NEw YORK 


175 REMSEN STREET 
BROOKLYN 





reduce certain items for at least a tempo- 

rary period of time.” 

Question 2—“Highly probable.” 

Question 3—“I believe this trend will 
continue until the usual forces reverse it. 
I do not look for a quick cessation of this 
trend.” 

Question 4—“I would want to divide 
the holdings in about the following pro- 
portion: 

1.20% bonds. I would limit these to first 
class low-yielding bonds which are sell- 
ing at a discount. I would accept the 
coupon as interest and consider the 
amortized principal increment as an 
offset against a reduced purchasing 
power of the dollar. In other words, if 
I bought ten-year bonds that paid 4% 
and they were selling at, let us say, 90, 
I would merely consider I had received 
a return of 4% and when the bonds 
matured, the excess over the original 
investment received in full payment of 
the bonds would be treated as a fund 
against a lower purchasing value of a 
dollar. 


2. I would place 50% in equities and these 
would be limited to stocks in companies 
without appreciable debt structures. 
Pyramided stocks with appreciable debt 
structures are, of course, the best 
hedge against inflation providing that 
the companies survive. I should, how- 
ever, want to be conservative and select 
stocks in companies that had such a 
balance sheet as to insure survival, 
rather than gamble on a pyramided 
capital structure. In the selection of 
stocks, one would want to avoid so- 
called money stocks, such as bank 
shares, etc. 

. | would place 25% in income producing 
real estate. If a man knew the value of 
farms, I would prefer farm real estate, 
otherwise, business property. 

. Finally, I would place 5% in an insur- 
ance annuity which would be purchased 
on the instalment plan. This would be 
no hedge against a depreciated dollar, 
except that the interest and accumula- 
tion would be working while the pay- 
ments would be considered an insur- 
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ance premium or expense to me. People 
seldom capitalize the investment value 
of insurance policies in their personal 
estates. However, they do have definite 
cash values.” 
F. Cyril James 
Wharton School of Commerce, 
University of Pennsylvania 

“From all the evidence available, it 
seems to me that a substantial rise in the 
cost of living is inevitable during the next 
few years. Many governments, including 
that of the United States, are avowedly 
attempting to raise the level of prices, 
and the present over-expansion of credit 
facilities makes such an aim only too easy 
of accomplishment as soon as more nor- 
mal business borrowing gets under way. 
Admittedly there has recently been con- 
siderable strengthening of central bank- 
ing institutions with a view to controlling 
the rate of the rise in prices, but past 
history and the present admixture of 
politics in central banking makes it im- 
probable, to my way of thinking, that 
such control will be exercised effectively 
at an early enough stage. 

“Such being the case, it would seem 
reasonable to suggest that the investor 
who wishes to preserve his principal 
should place a reasonable portion of his 
funds in equities or commodities. Any 
comprehensive plan for investment in 
bonds and mortgages cannot possibly pro- 
tect the fund over the period of an infla- 
tionary expansion, and it may be doubted 
whether equities are as good as aciual 
commodities for this purpose. Clearly, 
however, any such investment policy is 
one that requires constant supervision by 


experts, so that appropriate changes may 
be made from day to day, since nobody at 
the present time can see far enough into 
the future of the investment situation to 
work out a satisfactory policy on the 
basis of long-term commitments.” 


Willford I. King 
New York University, New York 


Questions 1 and 2—‘“Possibly moder- 
ate, probably spectacular rise.” 
Question 4—“‘Equities, real estate.” 


George L. LeBlanc 
Estate Administration, Inc., New York 


Question 1—“Rise moderately.” 

Question 2—“Inevitable.” 

Question 3—“The pyramid of debts 
can only be carried, or partly liquidated 
by a high price level. Deflation through 
bankruptcy courts would again bring na- 
tional insolvency and political reactions.” 

Question 4—“Bonds or mortgages, 
30% ; equities, 70%.” 

Question 5—“Continual revision.” 


Paul Mallon 
Washington, D. C. 


Question 1—“Rise moderately.” 

Question 2—“Highly probable.” 

Question 3—‘Political . . . disruption 
of New Deal prestige, temporarily defla- 
tionary ; monetary ... destruction of con- 
fidence in government credit, wildly in- 
flationary.” 

Question 4—“Suggest highly diversi- 
fied selections based on particular equi- 
ties, particular real estate, etc.” 

Question 5—“Continual revision.” 


George E. Roberts 


Economic Adviser, The National City Bank, 
New York 


Question 1—“Rise spectacularly when- 
ever general prosperity returns.” 

Question 2—“Inevitable.” 

Question 3—‘“Ultimate price readjust- 
ment to the new unit of value, approxi- 
mately 40% less valuable than the former 
unit.” 

Question 4—‘“Avoid bonds or mort- 
gages. Equities and real estate, yes, sub- 
ject to protection afforded by earning 
capacity.” 
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Question 5—“Keep policy open at least 
in part.” 
Lawrence H. Sloan 
Vice President, Standard Statistics Co., 
New York 


Question 1—“Sure to rise moderately 
and perhaps spectacularly.” 

Question 3—“Crisis.” 

Question 4—“Combination of allthree.’ 

Question 5—“Continual revision.” 


’ 


Walter E. Spahr 
New York University 


Question 1—“I think the rise will be 
moderate or spectacular according to the 
nature of the actions and policies of the 
government.” 

Question 3—“I cannot predict what it 
will be so long as the present government 
is in power and continues to engage in 
unpredictable and fantastic money and 
banking schemes.” 

Question 4—“Some selected common 
stocks, some real estate, preferred shares 
of standard industrial concerns.” 

Question 5—“Continual revision.” 


I. D. Taubeneck 
Bronxville, New York 


Question 1—“Rise spectacularly.” 

Question 2—“Inevitable.” 

Question 3—“Balanced budget; revised 
taxing program.” 

Question 4—“Stability of income and 
principal cannot be maintained absolute- 
ly. Government bonds, very few carefully 
selected equities, real estate.” 

Question 5—“Continual revision.” 


Ray B. Westerfield 
Yale University, New Haven, Conn. 


Question 1—“Rise spectacularly.” 

Question 2—“Highly probable.” 

Question 3—“(a) increase in physical 
volume of domestic and foreign trade; 
(b) inflationary force from large re- 
serves, spending, etc., will have spent it- 
self; (c) collapse of boom.” 

Question 4—“Combination of equities 
and real estate; heavier in equities in 
early part of inflation period, then shift- 
ing to real estate more.” 

Question 5—‘“Continual revision.” 


Whaley-Eaton Service 
P. H. Whaley, Editor 
Washington, D. C. 


Question 1—“Rise moderately.” 

Question 2—“Probable.” 

Question 4— “Amortized mortgages, 
equities, business real estate.” 

Question 5—“Continual revision.” 

Reasons for conclusions: 

“It is difficult to bring about an infla- 
tion (rise in commodity prices) in the 
presence of ample supplies and under a 
system where over 90% of our busi- 
ness is done with check money. The 
German inflation was deliberate and in- 
tended to wipe out fixed debt. Here, the 
design is, later, to increase taxation to 
service public indebtedness. The dollar is 
fortified not only by huge metallic re- 
serves but also by the whole national 
economy. An inflation is not probable, in 
these circumstances, unless there is a 
breakdown of the economic order, in 
which case no investment would be valu- 
able. The outlook is for slowly advancing 
prices, not in a straight line, until the 
commodity price index does substantially 
reflect the change in the gold content. 


H. Parker Willis 
Columbia University, New York 


Question 1—“I believe that there is no 
adequate basis available upon which to 
base such a prediction as is here re- 
quested.” 

Question 4—“Same as above.” 

Question 5—“I believe the investor will 
protect and conserve his savings best by 
devoting his energies to participation in 
the settlement of public questions along 
wise lines.” 


John Parke Young 
Young, Ellis & Koenig 
Pasadena, California 


Question 1—‘“‘Rise moderately.” 

Question 2—“Highly probable.” 

Question 3—“‘Retirement of govern- 
ment debt.” 

Question 4—“Equities and real estate. 
The amount of these would be determined 
by probabilities of depreciated dollar.” 

Question 5—“Continual revision.” 
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Compromise of Contingent Remainder Taxes 


Duty of Executors and Trustees to Compromise Under Transfer Tax Laws 
—Responsibility to Life Tenant and Remainderman 


M. FRANCIS BRAVMAN 
Of McCloy, Romanoff & Bravman, New York City 


(Editor’s Note: To compromise or not to compromise has been the prob- 
lem perplexing trust officers everywhere. The writer of this article has 
made a most penetrating and exhaustive analysis of the entire problem 
and has surveyed the situation in a manner which will undobutedly prove 
of great value to fiduciaries everywhere. His conclusions indicate the 
almost compulsory need for compromise of contingent taxes by executors 


and trustees.) 


HERE property has been trans- 

ferred in trust for A for life, 

contingent remainder to B, an 
election to compromise the tax liability on 
the contingent remainder may, in some 
cases, result in a reduction of the corpus 
of the trust. This would reduce the in- 
come of the life tenant on that portion 
used to pay the compromise tax. It has 
been suggested, therefore, that the trus- 
tee cannot effectuate the compromise 
without the consent of the life tenant for 
the reason that it would constitute a pref- 
erence in favor of the remainderman at 
the expense of the life tenant. 


It is true, of course, that a trustee or 
other fiduciary who holds property for the 
benefit of successive beneficiaries must 
administer the trust with impartiality.? 
He cannot prefer the life tenant over the 
remainderman, or vice versa.* The pur- 


1See letter published in New York Law Journal, 
June 24, 1935. 

2 Wilkinson v Duncan, 23 Beav. 469 (1857); Yates 
v Yates, 28 Beav. 637 (1860) ; Lawrence v Littlefield, 
215 N. Y. 561 (1915) ; Furniss v Cruikshank, 230 N. 
Y. 495 (1921). 

3 Where a testator creates a trust largely of unpro- 
ductive real estate with an imperative power of sale, 
so that an equitable conversion is effected, altho the 
time of sale may be left to the trustees. they may not 
delay the sale indefinitely to the detriment of the life 
tenant, and profit of the remainderman. F'urniss v 
Cruikshank, supra, n. 2. 

At page 508 the Court stated: 

“* * * while the sale might be postponed, it 
was not intended that the delay should inure 
solely to the benefit of the remainderman, or 
that an ultimate loss should be his loss alone.” 

In Wilkinson v Duncan, supra, n.2, at page 472, the 

Court said: 
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pose of this article is to show that where 

a favorable compromise‘ can be made, the 

trustee or executor would be derelict in 

his duty to the beneficiaries of the estate 
if he fails to take advantage of the power 

of election conferred by the statute. 

On September 1,1930, when the method 
of taxing estates was changed in New 
York State from a succession tax to an 
estate tax,> there remained estates of 
decedents who died after June 30, 1885, 
on which a definitive assessment of tax 
had to be made according to the laws 
applicable to such estates. This was so in 
the case of those estates where there were 
contingent transfers of property which 
had not yet vested absolutely. To finally 
settle the taxes due on such contingent 
interests, the Legislature amended the 
Transfer Tax Law authorizing executors 
and trustees to elect to compromise the 
outstanding tax liabilities.® 


“The trustees delayed to ell the reversion 
until it had fallen into possession, because 
they were of opinion, that by so doing, they 
would, in the end, produce a larger amount 
to the estate of the testator. They acted prop- 
erly in so doing, but they ought not thereby 
to injure one of the legatees of that trust 
fund for the benefit of others, and it is to be 
presumed that they in no way intended to 
do so.” 
4By a “favorable compromise’? we mean such as 
will impose a tax less than or equal to the tax that 
would have to be paid on the vesting of the remainder, 
if no compromise were effected. 
5Laws of 1930, Chap. 710, Article 10-C supersedes 
Articles 10, 10-A and 10-B with respect to persons 
dying after its effective date, September 1, 1930. 
6Laws of 1930, Chap. 711, as amended by Laws of 
1931, Chap. 150, as amended by Laws of 1931, Chap. 
361. 
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Consent Is Not Required by the Present 
Statute 


Prior to September 1, 1930, the trustee 
could not effect a compromise of tax on 
contingent transfers, conclusive in his 
favor, if he failed to procure the consent 
of the beneficiaries.7 This requirement, 
however, is omitted in the present amen- 
datory section providing for the compo- 
sition of tax. We cannot assume that this 
omission by the Legislature was acci- 
dental. It would seem, therefore, that so 
far as statutory provision is concerned, 
the Legislature intended to confer abso- 
lute power of election to make a favor- 
able compromise irrespective of consent.® 
In fact, the present statute,!° authorizing 
the executor or trustee to elect to compro- 
mise the tax liability on contingent re- 
mainders, declares that: 


“Such election when made shall be 
deemed to be for the benefit of all of the 
persons entitled or who may be entitled 
to any portion of or interest in the prop- 
erty included in such contingent trans- 
meso. 


The statute further provides that upon 
the entry of a compromise order 


“* * * such order shall be binding upon 
and conclusive against each and every 
person so entitled or who may be so en- 
titled to any portion of or interest in the 
property included in such contingent 
transfer.” 


As it will appear hereafter the rights 
of the life tenant need not be considered 
for the reason that a favorable compro- 
mise of taxes on contingent remainders is 
the concern of only the State and the re- 
mainderman, and in no way deprives the 


7TLaws of 1900, Chap. 379; Laws of 1901, Chap. 
173, Sec. 230a; Laws of 1905, Chap. 368, Sec. 233; 
Laws of 1909, Chap. 62, Sec. 233; Laws of 1921, Chap. 
476, Sec. 233. 


§See note 6, supra. 
9 Moore v Mansert, 49 N. Y. 332 (1872). 
10 Supra, n. 6. 


11 Keith v Johnson, 271 U. S. 1. (1926) ; Matter of 
Swift, 137 N. Y. 77 (1893) ; Matter of Tracy, 179 N. Y. 
501 (1904) ; Matter of Penfold, 216 N. Y. 163 (1915) ; 
Matter of Parker, 226 N. Y. 260 (1919) ; Matter of 
Bushnell, 73 A. D. 325 (1902) ; Matter of Chane, 227 
A. D. 554 (1930) ; Matter of Lawton, 231 A. D. 406 
(1931) ; Matter of Purdy, 129 Misc. 297 (1927) ; Mat- 
ter of Smathers, 133 Mise. 812 (1929); Matter of 
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life tenant of any property to which he is 
rightfully entitled. 


Nature and Effect of the Transfer Tax 


The tax upon estates of decedents who 
died prior to September 1, 1930, is clearly 
a tax on the transfer of property. It 
accrues immediately upon the death of 
the decedent. The beneficiaries are, there- 
fore, entitled only to the property remain- 
ing after the deduction of the tax.!* Thus, 
in the case of a transfer to A for life, 
vested remainder to B, the tax on both 
life estate and remainder is immediately 
deducted and the balance is set up in trust 
for the benefit of the beneficiaries.'* 

Where, however, the remainder is 
vested subject to divestment or entirely 
contingent, only the tax on the life estate 
can immediately be determined and col- 
lected, while the determination and pay- 
ment of the amount of tax on the re- 
mainder must necessarily be deferred 
until it vests absolutely.14 Such postpone- 
ment is necessary because the transfer 
tax statute applies graduated rates de- 
pending upon the amounts ultimately 
received and the relationship of the con- 
tingent remaindermen to the decedent. 
These facts it is impossible to know be- 
fore the contingency happens. Hence, a 
definitive assessment of the tax must be 
deferred. 


Methods by Which State Sought to Secure 
the Payment of Deferred Taxes on Contin- 
gent Remainders and Effect Thereof 


Prior to 1899 the State determined and 
collected the tax on the life estate only, 
but took no steps whatever to assess and 
secure the tax due on the contingent re- 


Thompson, 148 Mise. 122 (1933). But see, Matter of 
Hoyt, 44 Mise. 76 (1904) and cases cited therein. 
12Cases cited supra, n.11l. “What has the State 
done, in effect, by the enactment of this tax law? It 
reaches out and appropriates for its use a portion of 
the property at the moment of its owner’s decease: 
allowing only the balance to pass in the way directed 
by testator * * *.” Matter of Swift, supra, n.11, at 
page 84. 
“** *the State’s portion is deductible from 
the legacy and does not pass to the legatee.” 
Keith v Johnson, supra, n.11, at page 4. 
13Matter of Bushnell, supra, n.11; Matter of 
Thompson, supra, n. 11. 
14Solomon v State Tax Commission, 278 U. S. 484 
(1928). 
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mainder until it finally vested.!° The diffi- 
culty with this method was that it did not 
secure the State against the possibility 
of the funds being turned over, upon the 
death of the life tenant, to the remainder- 
man without his paying the tax. 

To ensure the payment of the tax on 
contingent remainders the law was, there- 
fore, amended in 1899 requiring the pay- 
ment of the tax upon contingent remain- 
ders at the highest possible rate imme- 
diately following the death of the dece- 
dent.!6 This method of ensuring payment 
of tax was considered unfair to the life 
tenant.'!7 The tax, being fixed at the high- 
est possible rate, was usually in excess of 
the tax actually required to be paid upon 
the final vesting of the remainder.'* This 
excess payment decreased the corpus and 
thereby reduced the income payable to 
the life tenant by the amount that would 
have been earned on the excess payment. 
The State was thus securing itself in the 
payment of the tax on the remainder at 
the expense of the life tenant. 

To remedy this injustice to the income 
beneficiary and at the same time to con- 
tinue protecting the revenues of the State, 
the law was again changed in 1911.!% It 
then provided that the highest possible 
tax and the lowest possible tax as of the 
date of appraisal of the estate be deter- 
mined on the value of the contingent 
remainder diminished by the value of the 
life estate?° and that only the lowest tax 
be paid immediately, but that the differ- 


ence between these two amounts be 
placed on deposit as security for any 
additional tax that may become due.? 
The manifest purpose of this method of 
ensuring payment of the tax was to en- 
able the life tenant to receive income on 
that portion of the security deposited 
with the State which proved to be in 
excess of the actual tax.°2 There is no 
valid reason for supposing that the in- 
come from that portion of the security, 
which ultimately proved to be the true 
tax, should be paid only to the life ten- 
ant.73 

When it became possible, upon the 
vesting of the remainder, to determine 
whether any additional tax was due, the 
amount then paid was exactly the same as 
it would have been if it were paid when 
it accrued at the date of death of the 
decedent.*4 The State, therefore, lost the, 
use of the money during the time elaps- 
ing between the death of the decedent 
and the vesting of the remainder.*® The 
estate, on the other hand, received a 
bounty for the reason that the interest 
on that portion of the deposit represent- 
ing true tax was made payable to the 
executor or trustee to be applied by him 
as provided by the will of the decedent.” 

Because of the injustice to the State, 
the system of taxing contingent interests 
was again changed in 1925.27 This time 
the law provided that contingent remain- 
ders be temporarily assessed at the high- 
est possible rate on their full undimin- 





15 Matter of Cager, 111 N. Y. 343 (1888) ; Matter of 
Curtis, 142 N. Y. 219 (1894); Matter of Roosevelt, 
143 N. Y. 120 (1894) ; Matter of Hoffman, 143 N. Y. 
327 (1894). 

16 Laws of 1899, Chap. 76; Matter of Vanderbilt, 172 
N. Y. 69 (1902) ; Matter of De Cordova, 199 A. D. 
492, aff’d. without opinion, 234 N. Y. 514 (1922). 

17 Matter of Brez, 172 N. Y. 609 (1902) ; Matter of 
De Cordova, supra, n. 16. 

18 Matter of Brez, supra, n. 17. 

19Laws of 1911, Chap. 800; Matter of Spingarn, 
175 A. D. 806 (1916) ; Matter of De Cordova, supra, 
n. 16. 

20Matter of Zborowski, 213 N. Y. 109 (1914). 

21Matter of Spingarn, supra, n.19; Matter of De 
Cordova, supra, n. 16. 

22Matter of Brez, supra, n. 17; Matter of Spingarn, 
supra, n.19; Matter of De Cordova, supra, n. 16. 

23Laws of 1911, Ch. 800, Sec. 241 provided that: 

“* * * the state comptroller * * * shall deposit 
the (difference between the highest and low- 
est taxes) * * * in some solvent trust com- 
pany * * *, to the credit of such estate, paying 
the interest thereon when collected by him to 


the executor or trustee of said estate, to be 
applied by said executor or trustee as pro- 
vided by the decedent’s will.” 

It would appear from the opinion in Matter of 
Hecht, 219 A. D. 656, 659, that all of the income 
earned on that portion of the deposit representing 
tax, belongs to the remainderman. The Court, in com- 
paring the method of ensuring the collection of the 
tax on contingent remainders in force from 1925 to 
1930, with the previous method being discussed at this 
point, said: 

“The remainderman loses an advantage that 
he had before the amendment, but is deprived 
of nothing to which he is entitled.” 

It is difficult to see what advantage the remainder- 
man lost, if it did not consist of the bounty which the 
State gave when it taxed contingent remainders at 
their diminished value. 

24Matter of Zborowski, supra, n. 20. 

25See matter of Hecht, 219 A. D. 656 (1927), aff’d 
246 N. Y. 602 (1927), aff'd sub. nom. Solomon v 
State Tax Commission, 278 U. S. 484 (1923). 

26See n. 23, supra. 

27 Laws of 1925, Chap. 144. 
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ished value without deducting the value 
of the temporary estate.28 No part of the 
tax due on the remainder was required 
actually to be paid at the date of death of 
the decedent, but security therefor had to 
be placed on deposit. The income from 
this deposit was made payable to the 
executor or trustee to be applied as pro- 
vided by the decedent’s will.*® When the 
remainder vested the State then finally 
assessed and collected the tax due on the 
full undiminished value of the remainder. 

Thus, the State obtained interest for 
the delay in the payment of the tax.*? 
This interest was, in fact, paid by the 
remainderman because the tax on the 
remainder vesting in him was assessed 
upon its undiminished value.*! The in- 
come from the deposit, in so far as it 
represented tax, should, therefore, have 
gone to the remainderman. The statute 
in dealing with this income merely pro- 
vided that it shall be paid to the executor 
or trustee of the estate to be applied in 
accordance with the will of the decedent. 
The practice, however, has been for exec- 
utors and trustees to apply all of this 
income for the benefit of the life tenant. 
The resulting misapplication by executors 
and trustees of that portion belonging to 
the remainderman was probably caused 
by the difficulty of determining what por- 
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tion is income from corpus and what por: 
tion is income from tax.*? 

From the foregoing it is apparent that 
the New York Legislature tried various 
methods of ensuring the payment of taxes 
due on contingent interests when they 
finally vested. The first method employed 
gave no protection to the State. The 
second gave absolute protection, but op- 
erated to the disadvantage of the life 
tenant. The third method, while securing 
the State in the collection of the tax, 
resulted in conferring a bounty on the 


‘estate at the expense of the State. The 


method finally adopted, while continuing 
to ensure the payment of the tax, im- 
posed the additional requirements on the 
remainderman to pay interest for the 
delay in its collection and directed the 
payment of income earned on the tax to 
the executor or trustee to be applied in 
accordance with the terms of the will. 

It is to be borne in mind that these 
various methods were adopted by the 
State primarily to ensure the collection of 
taxes due on contingent remainders. 


Present Compromise Statute 


In 1930 the Tax Law was amended 
authorizing executors and trustees to 
institute a compromise proceeding for the 





23 Matter of Hecht, supra, n. 25. 

29Tax Law, Sec. 241, as amended by Laws of 1925, 
Chap. 144, reads, in part, as follows: 

“*** whenever the tax on a_ contingent 
transfer has been determined at the highest 
rate * * *, it shall be payable to the tax com- 
mission, which shall deposit the amount of 
such tax in some solvent bank * * *, paying 
the interest thereon when collected * * * to 
the executor or trustee of said estate, to be 
applied by said executor or trustee as pro- 
vided by the decedent’s will.’”’ 

Where bonds or other securities are deposited to 
secure the tax on contingent remainders such section 
of the Tax Law provides: 

“The income therefrom when received by the 
tax commission (is) to be paid over to the 
executor or trustee.’’ 

30Matter of Hecht, supra, n. 25. 

31 Matter of Hecht, supra, n. 25. 

32The taxation of contingent remainders at their 
full undiminished value was held constitutional in 
Matter of Hecht, supra, n. 25, aff’d sub. nom Salomon 
v State Tax Commission, supra, n. 25. The issue in- 
volved in that case was whether the State was taxing 
more than 100% of the property when it taxed the 
value of the life estate and did not allow any deduc- 
tion therefor in assessing the tax on the contingent 
remainder. The Court held that the tax on the full 
undiminished value of the remainder, payable on the 


death of the life tenant, was equivalent to the tax on 
the diminished value of the remainder payable at the 
date of death of the decedent. “One is the arith- 
metical equivalent of the other.’’ Matter of Hecht, 
supra, n. 25. The difference between the future value 
of the tax and its present value represented interest 
on the tax paid by the remainderman for the inter- 
vening period of time. The Court, however, did not 
decide that, as between life tenant and remainder- 
man, the income from that portion of the deposit 
representing tax could be made payable to the for- 
mer. In fact, the United States Supreme Court in the 
Salomon case, supra, n. 25, said at page 489: 

“‘* * ® income collected from the security prior 

to the time when the tax becomes payable is 

accounted for to the executor.” 

If the statute (Tax Law, Sec. 241) is held to mean 
that the income from that portion of the deposit 
representing tax on the remainder, is payable to the 
life tenant, it would be unconstitutional. It would con- 
stitute taking the private property of the remainder- 
man, without his consent, for the private use of the 
life tenant under the guise of taxation. This would be 
in violation of the constitutional guarantee that no 
person shall be deprived of his property without due 
process of law. U. S. Const.; Amend XIV, Loan 
Association v Topeka, 20 Wall, 655 (1874) ; Fallbrook 
Irrigation District v Bradley, 164 U. S. 112 (1896) ; 
Strickly v Mining Co., 200 U. S. 527 (1906) ; Jones v 
City of Portland, 245 U. S. 217 (1917). 
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COMPLETE 


TRUST 





SERVICE 


Our complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


Ciry Nationa Bank 
AND TRUST COMPANY of Chicago 





final adjustment of outstanding tax lia- 
bilities on contingent transfers in estates 
of decedents who died prior thereto.** 
The proceeding to compromise may or 
may not result in an advantageous ad- 
justment. Where a compromise can be 
effected at a sum less than, or equal to, 
the tax that would have to be paid on the 
vesting of the remainder#* then and in 
such event, the compromise may be to 
the advantage of both income beneficiary 
and remainderman, or solely of the re- 
mainderman. Obviously, no valid objec- 
tion can be made in the former situation. 
We need concern ourselves only with the 
cases where the remainderman is the sole 
party to be benefited. This latter situa- 
tion we shall consider under the two 
types of cases where it is claimed that 
the consent of the life tenant is neces- 
sary to compromise the tax. 





33 Laws of 1930, Chap. 711, as amended by Laws of 
1931, Chap. 150, as amended by Laws of 1931, Chap. 
361. 

34See n. 4, supra. 

35 Matter of Hecht, supra, n. 25. 


A. Cases Where Contingent Remainders are 
Taxed Upon Full Undiminished Value 


As has already been noted, a tax on the 
remainder at its full undiminished value 
means that the remainderman is paying 
interest for the delay in the collection of 
the tax.®° He is, therefore, entitled to the 
income earned on the monies representing 
such tax. This is analagous to a loan for 
which a man pays interest entitling him 
to the use of the money. Since a favor- 
able compromise is one whereby an execu- 
tor or trustee pays an amount less than, 
or equal to, the tax which would ulti- 
mately have to be paid if no compromise 
were effected, the payment of the com- 
promise tax will come out of that portion 
of the trust property representing tax. 
Clearly, the life tenant can make no valid 
claim to income from this amount. After 
the compromise the true corpus still re- 
mains intact. Consequently, it is difficult 
to see upon what basis it can be said that 
the life tenant is deprived of any prop- 
erty rightfully belonging to him and thus 
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necessitating his consent.*® 

There is no statutory authority sup- 
porting such contention. In fact, a statute 
sanctioning it would be unconstitutional 
for the reason that it would be taking pri- 
vate property of one person (remainder- 
man), without his consent, for the pri- 
vate use of another (life tenant) under the 
guise of taxation. This would constitute 
a violation of the constitutional guaranty 
of due process of law.*® 


B. Cases Where Contingent Remainders are 
Taxed Upon Diminished Value 


Here it is to be recalled that the tax on 
the remainder when it vests absolutely is 
the same which it would have been at the 
death of the decedent.*7 This constitutes 
a bounty which the State can withdraw 
since it is income on its own money. In 
fact, the State has withdrawn this bounty 
by providing that an election to compro- 
mise shall be deemed for the benefit of all 
beneficiaries.*® 

The sole question, therefore, is whether 
the executor or trustee shall take advan- 
tage of the election conferred upon him 
by the statute. A compromise would in 
no way harm the remainderman for the 
amount paid would be less than the true 
tax on the remainder. Nor can it harm the 
life tenant since the amount paid is tax 
and not corpus. 

The objection made on behalf of the 
life tenant is that he should continue to 
receive the full bounty given by the State 
although this would be to the detriment 
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of the remainderman. It should, however, 
be noted that the statute directs the pay- 
ment of this bounty to the executor or 
trustee to be applied as provided by the 
will, and that only as a matter of practice 
has this bounty been devoted or applied 
to the benefit of the life tenant. If a 
choice is to be made between life tenant 
and remainderman, it would appear to be 
consonant with the facts to pay the in- 
come earned on the tax to the remainder- 
man, since it is income earned on tax on 
his own interest. In this connection it is 
worthy of note, that where an executor 
or trustee unduly delays the payment of 
the tax, thereby incurring interest and 
penalty, he is surcharged with such in- 
terest and penalty, even though by such 
delay income is earned on the tax.*® From 
this it would seem that the executor or 
trustee should not refuse to effectuate a 
compromise which would save corpus, 
merely to permit the life tenant to con- 
tinue receiving more income. 


Conclusion 


It is submitted that the conclusions 
drawn above compel the executor or 
trustee to exercise the power of election 
conferred upon him by the compromise 
statute where a favorable compromise 
can be effectuated. This compulsion arises 
from the fundamental duties of executors 
and trustees to administer the trust with 
impartiality,#° and to use reasonable dili- 
gence in the preservation of the assets of 
the estate.*! 





36 Where a contingent remainder is subject to the 
exercise of a power of appointment, the election to 
compromise should not be made without first consult- 
ing the wishes of the donee of the power. This be- 
comes necessary by reason of the following provision 
in the compromise section of the Tax Law, supra, 
n. 6. 

‘“‘Where a tax is paid pursuant to this section 
(compromise section) upon the transfer of 
property which is subject to the exercise of 
a power of appointment, if such power is 
subsequently exercised, such property shall 
nevertheless be included in the gross estate 
and taxed under the provisions of article 
10-C of this chapter, and may be subjected 
to taxation under any subsequent law impos- 
ing a death tax upon the exercise of a power 
or appointment." 

The life tenant, if he should be the donee of the 
power of the appointment, is consulted, not because 
of any possible loss of income, but in order to deter- 
mine whether the election will result in a favorable 


compromise or merely be a futile act subjecting the 
estate to increased taxation. 

36a See n. 32, supra. 

37 See n. 24, supra. 

38 See n. 10, supra. Also see Matter of Hecht, supra, 
n. 23. 

39 Equitable Trust Co. v Kingsley, 119 Mise. 673 
(1922) ; Matter of Smith, 123 Misc. 69 (1924). Also 
see n. 23, supra. 

40Supra, n. 2 and 3. 

41 Matter of Gurlitz, 134 Mise. 160 (1929) ; Taheny’s 
Estate, 12 Pa. Dist. & Co. Reps. 243 (1929). 

“But while the testator did not intend her 
(life tenant) to lose all income until the sale 
was actually made, yet he also intended to 
preserve permanently a trust fund.” 

Furniss v Cruikshank, supra, n. 2, at page 508. 

“It was the duty of the trustee to preserve 
the corpus of the estate and to pay the life 
tenant only the net income.”’ 

Taheny’s Estate, supra, at page 245. 
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Radio as Advertising Media for 
Banks and Trust Companies 


Nation-wide Survey of Programs Sponsored by Commercial 
Banks and Trust Companies 


Part 2: Detailed Analysis of Types of Programs, 


Mechanics and Objectives 


In the introductory presentation 
of this survey in the June issue of 
TRUST Companies Magazine, data 
obtained from inquiry to over 450 
radio stations was published. The 
following material is compiled from 
replies to questionnaires sent to each 
of the 164 commercial banks and 
trust companies which were reported 
as using time on the air either cur- 
rently or recently. 

On the basis of detailed information 
received regarding general program fea- 
tures of 126 commercial banks and trust 
companies, we are able to present an 
analysis of sixty-eight which have report- 
ed current programs, twenty others which 
have used programs within the past year, 
and fourteen which formerly used broad- 
casts, in addition to twenty-four which 
have in the past made occasional use of 
radio station facilities. Detailed informa- 
tion on the experience and programs of 
six state and one county banking associa- 
tions will be reported in the following 
issue. The present installment concerns 
both institutional and departmental fea- 
tures. Details on trust department adver- 
tising will be presented as a_ special 
analysis in a subsequent installment. 


Types of Entertainment 


The most frequently used type of en- 
tertainment was by symphony or popular 
orchestra supported by either a small 
group of singers or by soloist, and in 
many cases, usually those where electrical 
transcriptions were used, different fa- 
mous opera or concert-stage stars were 
included for each broadcast, together 
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with a well-known news commentator or 
narrator of incidents in the lives of 
prominent people. These programs, of 
half-hour duration, were generally used 
once a week and occupied about 85 per 
cent. of the period, a few minutes being 
used at the beginning and end, or at in- 
tervals during the entertainment, for an- 
nouncements regarding services being 
featured by the sponsoring institution. 
Of the forty programs featuring musical 
entertainment, about half were transcrip- 
tions, the others using local orchestras, 
choral groups, string trios or ensembles, 
well-known local soloists, organ recitals, 
and a “Lone Ranger” soloist. (In one case 
the trust company uses its own ten-piece 
band composed of former school orchestra 
members.) It is interesting to note that 
in all but seven cases these programs are 
still being broadcast, though two or three 
have been discontinued for the summer. 
In one case where such program has been 
discontinued, it was done because of 
doubling in cost of time. In another case 
resumption is expected shortly. In prac- 
tically every instance programs of this 
nature are broadcast once a week, though 
several using local talent are on the air 
twice or three times a week for quarter- 
hour time. Music was classical or operatic 
in a few cases; in the majority of cases, 
however, semi-popular or old-time popu- 
lar music was preferred. 


Dramatic Sketches 


Various forms of dramatization are 
used by banks, several being transcrip- 
tions of historical events either local or 
national, others presented by “live tal- 
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ent,” the latter being in the form of 
sketches created around characters and 
incidents of the surrounding country. A 
popular dramatic transcription called 
“Makers of American History” deals with 
events of colonial and early national his- 
tory. In connection with one of these 
series the junior high schools of the city 
conducted an essay contest among stu- 
dents, which directed wide interest to the 
program. Other long-established banks 
used the dramatic or local historical ap- 
peal in radio talks commentating on the 
part played by their institution in the de- 
velopment of the city. 


News Broadcasts 


News broadcasts are used by quite a 
few banks and trust companies, both 
large and small, and usually as their sole 
feature though in several cases they are 
combined, on the longer programs, with 
an additional feature of musical enter- 
tainment. In most instances these are giv- 
en as weekly presentations, sometimes 
under the name of “The Week in Re- 
view.” Time taken is generally a quarter- 
hour on Saturdays. These programs are 
presented either by a local news commen- 
tator or newspaper man, or by a station 
announcer. Daily news broadcasts of 
shorter duration, about two to five min- 
utes, are given by a few banks and trust 
companies, and are in the forms of news 
flashes obtained from regular news-radio 
services. 


Talks and Announcements 


Relatively few have used talks as the 
feature of broadcasts, and in the major- 
ity of such cases it is interesting to note 
that the sponsors have not been on the 
air in recent months, particularly where 
the talks were confined to description of 
bank services. A distinction is necessary, 
however, where an informative, “behind- 
the-scenes” description of departmental 
operations was given or where some espe- 
cially timely subject of curr2nt popular 
interest was explained, such as Federal 
Housing loans or comment by an author- 
ity on important current financial devel- 
opments. In connection with broadcasts 
featuring economic or politico-financial 
discussions, question arose as to the tech- 
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nical responsibility and controversial na- 
ture of the views expressed under spon- 
sorship of a banking institution. 

In at least two cases, talks took the 
form of question and answer on specific 
banking or trust services, and in another 
the presentation was made under the 
character of “The Family Advisor.” 

One of the most unique variations of 
this type of broadcast, of an intimate na- 
ture and emphasizing local “atmosphere,” 
is that which presents, for a quarter-hour 
twice a week, a highly popular, retired 
high-school principal giving his remin- 
iscenses of the boys and girls who at- 
tended his school during the thirty-five 
years of his principalship, many of whom 
are now prominent in the business or 
civic life of the community. One trust 
company, which uses local talent in a six- 
piece musical ensemble with baritone and 
contralto duet, introduces offers of its 
services with pertinent quotations of 
famous men; another, which broadcasts 
organ recitals, introduces its services 
with human-interest stories, such as re- 
cital of famous and curious wills. De- 
scriptions of local football games or 
country-wide football scores are given by 
sports commentators for three banks. In 
one case a radio bible class is sponsored 
on Fridays, the same institution broad- 
casting an organ recital as a regular Sun- 
day feature. 

Announcements relating to their vari- 
ous departmental services are usually 
made in conjunction with a program of 
entertainment, but quite a few banks and 
trust companies use this method of pre- 
sentation exclusively. Special facilities 
are featured in most instances, particu- 
larly calling attention to personal loans, 
automobile or agricultural loans, savings 
accounts and Christmas Savings Clubs, 
and safe deposit and other facilities 
which appeal to a wide clientele. These 
messages are of short duration, mostly 
between 25 and 100 words, and of greater 
frequency, being daily or even several 
times a day at chain-breaks between pop- 
ular programs. Time signals are used in 
a number of cases in connection with 
spot announcements, while a Western 
bank gives weather reports, a Southern 
bank gives cotton quotations three times 
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a day, and an Eastern bank has carried 
announcements in foreign languages. 
Some banks arrange for mention of their 
name only in connection with time sig- 
als, or name of the bank building as the 
location of the studio at station an- 
nouncements, in the latter case taking 
this time in part payment of the radio 
station rental. 


Special Broadcasts 


In addition to regular or contract ad- 
vertising programs, radio facilities have 
also been used by a number of banks, on 
recent occasions, for special-purpose 
broadcasts, conducted with the sole pur- 
pose of informing the public, by an- 
nouncements, of the availability of cer- 
tain bank services or loans. Foremost, as 
to frequency, has been the offering of 
data and facilities for Federal Housing 
Administration loans, either by individ- 
ual banks, or by a program of a series of 
announcements cooperatively sponsored 
by the local banks. Announcements have 
also been made around Christmas and 
New Years to promote Christmas Club 
savings plans and for season’s greetings, 
and on occasion of redemption of Liberty 
Loan bonds to offer bank service. This 
type of broadcast has a real purpose and 
is to be differentiated from the sporadic 
efforts occasionally indulged in, sup- 
posedly to “promote good-will” or obtain 
immediate and substantial new business 
as the result of a few statements on the 
air-waves. 

General commercial banking and trust 
messages have also been presented on 
programs sponsored by universities, civic 
groups and financial associations or pub- 
lications, given either by staff members 
or bank and trust officials invited to make 
addresses in conjunction with forum dis- 
cussions or series of interviews. 

One of the most interesting methods of 
creating community good-will is that 
adopted by a Western bank which fre- 
quently donates its time on the air to 
various civic programs such as the Com- 
munity Fund campaign, to the local 
Chamber of Commerce and other civic or- 
ganizations that are not financially able 
to pay for special radio broadcasts. This 
is always done with acknowledgment that 
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the time is being donated through the 
courtesy of the bank. 


Frequency and Length of Broadcasts 


The majority (65 per cent.) of pro- 
grams reported by the 83 banks and trust 
companies which now or recently carried 
regular schedules are presented once a 
week, 20 per cent. are on the air daily 
(including four which make several an- 
nouncements each day), the others either 
twice weekly or daily except Sundays. 
Two report both time programs once a 
week and spot announcements daily, 
while one has a half-hour program three 
times a week. 

Nearly 40 per cent. of the programs 
are of half-hour duration, all of these 
being weekly except one twice-weekly 
and one three times a week. Approxi- 
mately 30 per cent. are quarter-hour pro- 
grams, practically all of which are pre- 
sented once a week, two being given 
twice-weekly, one daily and one daily ex- 
cept Sunday. Another 20 per cent. are 
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spot or brief announcements, the remain- 
der being of from about two to five min- 
utes’ duration. Only one program using 
a full hour was reported, this time being 
used daily except Sunday over a period of 
four months. 

The half-hour programs were in al- 
most all cases musical presentations, a 
few being dramatic, historical sketches. 
The type of presentation used for quar- 
ter-hour time showed wide variety, being 
about equally divided between dramatic, 
historical sketches and orchestral ensem- 
bles (including salon musicales and organ 
recitals), with nearly as many talks and 
news broadcasts. Announcements, and in 
some instances short talks or news re- 
ports, were used for the programs lim- 
ited to several minutes. 


Time Selected for Programs 


The most popular time for the banks 
and trust companies using weekly pro- 
grams was found to be Monday evenings, 
Sunday presentations being as numerous, 
but including several which used time in 
the afternoon. Together, these two days 
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accounted for 56 per cent. of these pro- 
grams, with Tuesday the next most pop- 
ular and the rest about equally divided, 
except Thursday, which only two of the 
banks reported using. One bank reported 
an elastic schedule, while another trans- 
fers from Sunday evening to weekday 
evenings in the summer-time. 

More of the regular weekly programs 
are shown to be on the air between 8 
P. M. and 9 P. M. than at any other time 
of day, with the 7-8 hour a close second. 
About half as many broadcasts are made 
either between 6-7 P. M. or between 9-10 
P. M. as are on the air during the 8-9 
hour. Morning hours are used in only 
three reported cases, while a few after- 
noon programs are presented on Sundays 
and four others at the luncheon hour on 
week-days. In a few instances the hour 
varies for such programs. Announce- 
ments and special broadcasts likewise 
favor the evening hours, though spot an- 
nouncements are sometimes given morn- 
ing, noon and night, most often at chain- 
breaks where a popular national hook-up 
program is going on or off the air. Dis- 
tinction is made for summer programs in 
several cases where the hour is later on 
Sundays and earlier on weekdays. 


Business Message and Entertainment 


Business messages on specific services 
or comment of an institutional nature 
vary considerably as between one bank 
and another, both as to purpose and ex- 
tent of time. One-third of those reporting 
used the programs to direct attention to 
all services of their institution and suc- 
cessively devoted special announcements 
or descriptive talks to the various depart- 
ments. Almost as many, however, made 
only general mention of services or lim- 
ited the advertising to identification of 
their name as sponsors of the program. 
Savings account solicitation was most in 
evidence where efforts were concentrated 
on one or two services, though several 
directed appeal solely to small loan facili- 
ties, safe deposit, checking accounts, or 
travel cheques and exchange. Specific 
trust services were featured from time to 
time in a large number of cases in addi- 
tion to general comments on the scope of 
trust department facilities. 
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Aside from those instances where 
radio time has been used only for talks 
or announcements, with no entertainment 
features, the large majority of programs 
allot more than 80 per cent. of the time 
to entertainment, either musical, drama- 
tic or narrative—between 85 and 90 per 
cent. on the average. Only three programs 
use as much as 40 per cent. of the time 
for “‘shop-talk” and at the other extreme, 
several banks avoid any advertisement or 
educational matter, using only their sig- 
nature. Within these limits the propor- 
tion of time used for business messages 
varies in inverse ratio to the degree of 
concentration on “institutional” promo- 
tion. 


Supplemental Advertising 


Forty-two banks reported the use of 
other advertising media for the express 
purpose of calling attention to their 
broadcasts. Twenty-one of these used 
newspaper advertising for this purpose 
concurrently, and in turn, about half of 
these also used some other form of pro- 
motional literature or display. Newspaper 
and other advertising was being used by 
most of the others, but not for this spe- 
cific tie-up. Twenty-three banks reported 
that no tie-up advertising medium was 
used, of which eight were using only an- 
nouncement broadcasts and three using 
very brief talks. A number of banks used 
direct mail, statement enclosures or win- 
dow and lobby displays directing atten- 
tion to programs of radio entertainment, 
usually combining two or three media. 
In two instances banks reported the use 
of personal letters relating to their pro- 
grams, and one bank reported alternating 
monthly between time signal broadcasts 
and newspaper advertisements. 


Objectives of Advertising 


Institutional or “good-will” promotion 
was considered by far the most effective 
purpose of the various radio programs, 
particularly among those institutions 
which featured musical or dramatic en- 
tertainment. In a number of cases, how- 
ever, this was considered the primary 
function of broadcasts, but only as a 
foundation for selling services at the 
same time. In other instances it was 
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deemed the controlling factor excepting 
only on such occasions as a specific serv- 
ice lent itself to very timely promotion. 
The firm belief was advanced by several 
that more than casual or very brief 
“shop-talk” would lead to an uncompli- 
mentary turning of the dial, and some 
felt programs should be confined to good- 
will alone. About twenty-five felt that 
services could be more advantageously 
promoted by radio than could good-will, 
but were divided as to whether this 
should be the sole- purpose. Quite a few 
favored advertisement of specific serv- 
ices but indicated the belief that it should 
be educational in form, while still others 
stated that a combination of good-will 
and educational promotion was the most 
effective, without striving for business 
“closing.”’ Probably the best index of the 
relative importance attached to each of 
these objectives is found in the propor- 
tion of time devoted to entertainment as 
compared with that for strictly business 
messages. Bank services were presented 
in at least one case from the standpoint 
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of their value in the lives of prominent 
men and women. 


Choice of Radio Station 


While local coverage was the main 
requisite to choice of the radio station 
used for broadcasts, and in a relatively 
small proportion of cases there was but 
one station in the vicinity, the definition 
of “coverage” was interpreted in various 
ways. While all of the reporting banks 
and trust companies were using stations 
in their own city or the nearest one avail- 
able, there was difference of opinion as to 
whether the coverage should be intensive 
or extensive. One bank uses all three 
local stations. 

Various gauges are used for deciding 
as between one local station and another, 
but apparently the difference in price, 
within reasonable limits, is considered of 
minor significance and as being offset by 
other factors. General popularity of a 
station was the yardstick most frequently 
used, but this in turn was often based on 
consideration of the type of programs, 
from the standpoint of popularity or 
high-class rating, presented by the sta- 
tion, a number of banks preferring those 
which carried programs on national hook- 
ups. In the latter cases the desirability 
of time immediately succeeding, or in 
some cases preceding such programs, was 
particularly emphasized. 

In only a few instances was the ques- 
tion of the time available a major prob- 
lem, though this would probably be a 
factor of the opportunity for follow-up 
of popular programs, or of price. The 
power of the station was mentioned as a 
basis for distinction in several replies, 
but usually as corrollary to the standing 
of the station in having a wide circula- 
tion of high-grade, dignified programs. 


Changes Deemed Desirable in Programs 


Only about half the replies commented 
on desirable changes in broadcasts, and 
the assumption seems justified that lack 
of comment evidenced satisfaction with 
present programs, particularly as the ma- 
jority of remarks were to the effect that 
no changes were considered necessary. 
However, quite a few interesting conclu- 
sions were presented which showed that 
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several had given considerable study to 
improving the effectiveness of their time 
on the air. Most of these concerned modi- 
fication in the entertainment, principally 
a “lightening” of present programs of 
classical music to more popular music or 
occasional old-time tunes. Several had 
found it advisable to change the hour of 
broadcast, either to a Monday evening 
hour, from Sunday or Friday, or from a 
late afternoon to evening hour. Some of 
the changes to later hours were, as 
noted above, applicable particularly to 
summer-time broadcasts. One trust com- 
pany conducted a survey in their offices 
and found that 90 per cent. of the 116 
employees favored an early Monday eve- 
ning hour as compared with a later Sun- 
day evening period. 

Changes in content matter or presen- 
tation were deemed desirable in several 
cases, one large institution which had 
sponsored a year’s program stating that 
a year of the same type of program was 
too long. Another, using the entire half- 
hour for entertainment, now supplements 
a slightly shorter entertaiment with brief 
talks on community projects and indus- 
tries located in its community, while some 
presentations formerly made by station 
announcers are now made by bank offi- 
cers. Several again cited the desirability 
of fewer commercial announcements and 
more entertainment or “human interest” 
programs, and quite a number have found 
it desirable to add trust presentations. 


Comments on Efficacy of Radio Programs 


The general consensus of opinion as to 
the value of radio for advertising was 
that, while definite results in new busi- 
ness were hard to determine, it was of 
real benefit in both building and keeping 
good-will and in educating the public on 
banking and trust services and policies. 
Practically all of those institutions which 
had made a serious effort, over a period 
of at least four to six months, to promote 
one or a few particular services, ex- 
pressed satisfaction and believed the ef- 
fort justified. A large number stated that 
excellent results had been obtained as 
direct result of broadcasts or combination 
of newspaper and radio advertising, more 
immediately in the case of “personal” 























A el ies A AF uss 


aera SRD An ADS A th Maes aS 





TRUST COMPANIES 43 


«Rhode Island 





Hospital Trust Company 


15 Westminster St., Providence, Rhode Island 


Oldest Trust Company 
in New England 


services which appeal to a wide clientele, 
such as savings accounts, small loans and 
safe deposit facilities. Over a longer pe- 
riod the general belief was that worth- 
while good-will would be translated into 
new business. A few remarked that they 
“believed radio as effective as news- 
papers,” while two were not satisfied that 
radio was the medium for banks, and sev- 
eral, who had used radio spasmodically 
or for a very brief period, “found no 
direct or indirect results.” 

In the case of the more expensive pro- 
grams it appeared that the sponsoring 
banks were convinced that the function 
was primarily one of education or of 
building institutional good-will through 
appreciation of their offering an inter- 
esting and dignified feature of entertain- 
ment, many of these reporting much 
favorable comment from listeners. 

Approximately sixty bank and trust 
companies’ programs are now on the air, 
the exact number being in question, as 
not all of the eighty-eight which have 
been on the air in 1935 have specified 





whether or not they have discontinued 
during the summer months or have re- 
newed with new programs. Of those 
which formerly used radio broadcasts 
but have since discontinued, nearly half 
had used only announcements. Several of 
those sponsoring feature programs in the 
past expressed an expectation of resum- 
ing in the near future, but the majority 
made no comments on future plans. The 
analysis of all. programs reported indi- 
cates the comparative novelty of radio as 
an advertising medium for commercial 
bank and trust company services, with 
only three of the present programs re- 
ported as having been initiated more than 
six years ago; eight, more than three 
years ago, and about twenty-five, more 


than two years ago. 

Since publication of the list of bank and trust com- 
pany sponsors of radio broadcasts, in our June issue, 
we are informed that the First Wisconsin National 
Bank and affiliated First Wisconsin Trust Company of 
Milwaukee, Wis., and the Third National Bank & 
Trust Company of Scranton, Pa., have inaugurated 
weekly radio programs. We are also advised that First 
National Bank of Bluefield, W. Va., and First Na- 
tional Bank of Medford, Ore. bave not sponsored 
individual programs. 
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Relations of Trust Institutions and Legal Profession 


Activities and Conclusions of Standing Committee 
of American Bar Association Outlined 


HE report submitted July 18 by 
‘ke Committee on Unauthorized 

Practice of the Law of the Ameri- 
can Bar Association, at the association’s 
annual convention, is of particular in- 
terest to corporate fiduciaries in four 
respects: 

Distinct general improvement is re- 
ported in relations between trust insti- 
tutions and the Bar; 

Reasons for opposing legislative at- 
tempts to define the practice of law are 
explained ; 

A policy is recommended of favoring 
direct action upon lawyers rather than 
against laymen, as means of eliminating 
unlawful practice, and, 

The report outlines certain “obnoxious 
doctrines” which the committee “‘has ob- 
served with growing concern” that have 
been received more or less favorably by 
some committees and some courts. 


Bar Relations With Corporate Fiduciaries 


Referring specifically to corporate fidu- 
ciaries, the report said that “throughout 
its entire existence, the committee has 
had the sincere and whole-hearted co- 
operation of the Committee on Relations 
with the Bar of the Trust Company Di- 
vision of the American Bankers Associa- 
tion. Due to these efforts there is now 
almost complete accord respecting the 
proper functions and provinces of the 
Bar, on the one hand, and of the corporate 
fiduciaries, on the other. 

“Agreements and declarations of princi- 
ples continued to be made; and where 
made to dispose of tense local situations. 
In one case during the year, such an 
agreement resulted in the dismissal of 
pending litigation against trust com- 
panies. Generally, these agreements and 
declarations have a permanently satis- 
factory and constructive effect. 

“There are still occasions, and locali- 
ties, where litigation between the Bar 
and the trust companies seems unavoid- 
able. But it is gratifying that such litiga- 


tion is becoming more and more infre- 
quent. 

“The cases decided during the year, 
generally, have been favorable to the con- 
tentions of the Bar. They have, however, 
decided nothing not passed on before. 
They have merely clarified local situa- 
tions. 

“The immediate problems consist pri- 
marily of administration and policing. 
There are still some recalcitrant localities 
and individuals in both camps. Due in 
part to apparent inadvertence and lack of 
direct and personal supervision by their 
superiors, subordinates have, in many * 
places, lapsed into practices which long 
have been condemned by both the Bar and 
the fiduciaries. Some cases have come to 
our attention where improper practices 
have apparently resulted solely from an 
antagonistic and non-cooperative attitude 
on the art of individual members of the 
Bar who have aggressively sought to in- 
duce clients not to use corporate fiduci- 
aries even in proper cases. 

“The committee feels little concern 
about the ultimately satisfactory elimina- 
tion of these incidents in view of the 
ready and willing cooperation offered both 
locally and nationally by the fiduciaries. 

“One fruitful source of disagreement 
has just been eliminated by the action of 
the Committee on Relations with the Bar. 
Following a meeting at Augusta, Georgia, 
April 15, 1935, that committee sent to 
each trust company member of the 
American Bankers Association a letter in 
the form attached to this report.* 
Considerable friction has been current in 
many places due, apparently, to fiduci- 
aries ‘routing’ business arising from the 
administration of wills and of trusts 
away from lawyers who were, or thought 
they were, entitled to it.” 


Committee’s Attitude on Legislation 


On the question of legislative attempts 
to define the practice of law, the com- 


*Published in Trust Companies, May, 1935. Page 518. 
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mittee said that “with, if possible, more 
confidence than heretofore, the committee 
restates and summarizes its position with 
respect to the desirability of legislation: 


(1) Legislation, either substantive, or 
remedial (other than penal), is unneces- 
sary and undesirable for the elimination 
of the unauthorized practice of law except 
in those states where the courts have no 
power to deal with the practice of law 
other than before the courts; or where 
they cannot prescribe the form of remedy 
or the procedure. 


(2) In those few instances where legis- 
lation may be necessary, it should only 
prohibit unlicenced persons and corpora- 
tions from practicing law; and prescribe 
the procedure for relief. 


(3) No legislative definite of practice 
of law should be attempted. 

After citing a few recent court deci- 
sions, the committee reported “with very 
great regret, the highly undesirable ex- 
ceptions which seem, almost inevitably, 
to creep into legislation,” and recalled the 
statement made in the 1932 report that 
“the exceptions and provisos found in the 
Illegal Practice Acts are extremely dan- 
gerous because they expressly authorize 
a violation of the fundamental principle 
that a law intermediary shall not inter- 
vene between an attorney and his client,” 
and that “all such exceptions should be 
stricken from such laws and state and 
local bar associations should oppose all 
proposed legislation containing such ex- 
ceptions and provisos.” 

Continuing this phase of the discus- 
sion, the report said: 

“No statutory definition of the practice 
of law which has ever come to the atten- 
tion of this committee has ever been such 
as to eliminate the necessity of resort to 
the courts to interpret and apply its 
terms; and oftentimes the terms used 
have only added to the confusion. 

“Since resort must inevitably be had to 
the courts, the committee feels that that 
resort should be direct and unhampered 
by the inevitable limitations of legislation 
plus the interpretation of such legislation. 

“Efforts to cause the enactment of 
statutes have had most unfortunate local 
effects. 


“Bitter hostility toward the Bar has 
been engendered by such proposed legisla- 
tion from realtors, title and title insur- 
ance companies, trade associations and 
other service organizations, collection 
agencies, and other similar groups, which 
are engaged in unlawful activities fully 
within the power of the courts, un- 
assisted, to prevent. These groups mis- 
takenly think their activities are lawful 
unless prohibited by statute ;—hence, the 
fight, from their viewpoint, is against an 
unwarranted encroachment by the Bar. 
And when successful in defeating such 
legislation, or in emasculating it with 
provisos and exceptions, they think their 
rights have been confirmed and legalized. 
Disillusionment is often accompanied by 
deep resentment and lasting animosities. 

“But, even more series is the effect 
upon the public. Very recently, news- 
papers of wide circulation have said of 
such legislation: 

The bill would force the public to have legal 
counsel whether needed or desired and it is so con- 
trary to the traditions of this country that it 
should be defeated. 

“The lawyers grab” bill, which would have 
given lawyers a monopoly on semi-legal business, 
such as preparing wills and deeds, much of which 
is now handled by banks and notaries, was de- 
feated in the Senate. The galleries were full of 
lawyers, eager for passage, and they booed Sena- 
tor a lawyer, when he called their 
anxiety ‘‘the rankest kind of selfishness.”’ Al- 
though there are 13 lawyers in the Senate, only 
six voted for the bill. 

“A governor of one of our states is re- 
ported in a newspaper as saying: ‘Gover- 
nor * * * announced today he will not 
tolerate any “lawyers racket” bill. * * *’ 
The same article says: ‘Numerous organ- 
izations have attacked it as being unwar- 
ranted. ***’ ‘Even many lawyer members 
(of the legislature) are opposed to the 
bill.” One of these lawyers ‘has issued a 
statement against the measure, asserting 
it is not wise and “I don’t think it is in the 
best interests of the legal profession.” ’ 
‘The * * * State Chamber of Commerce 
has thrown its support to the opposition.’ 

“In the opinion of this committee, the 
most effective method of eliminating the 
unlawful practice of the law is by friend- 
ly, amicable and cooperative conferences 
at which the problems are frankly dis- 
cussed, the minds of the contenders are 
freely and sincerely spoken, and at which 
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the layman may be gradually educated 
also to see the futility of legislation as a 
shield for him in his efforts to practice 
law without a license. 

“Legislation and litigation should be 
the last resort;—availed of only if in- 
escapable.” 


Direct Action Against Lawyers Advised 


The report of the committee recognized 
that “laymen cannot effectively practice 
law, to any considerable extent, without 
the cooperation and active participation 
of a lawyer,” and stated that “state asso- 
ciations are becoming alive to this phase 
of the unlawful practice of the law and 
increasingly conscious of the effective 
weapon for the elimination of illegal prac- 
tice which the discipline of offending law- 
yers gives them.” 

“The committee feels that, in many 
cases, much less heat will be engendered 
if, where possible, unlawful practice of 
the law is eliminated by direct action 
upon the lawyer involved; rather than by 
action against the layman. Oftentimes, it 
may be debatable whether the result ac- 
complished by action against an unlawful 
practitioner compensates for the resent- 
ment and hostility aroused in an affected 
group, and, sometimes, in the local public 
mind. Too often, unlawful practice which 
clearly ought to be stopped is tolerated 
because of the fear that such reactions 
will occur. 

“Much more prompt, more construc- 
tively accomplished, and more effective, 
elimination of the unlawful practice of 
law can be achieved if energetic and 
aggressive steps are taken to eliminate 
all participation, cooperation, or conniv- 
ance, therein by lawyers; and the com- 
mittee has decided to urge each local asso- 
ciation to adopt the policy of severely dis- 
ciplining all such lawyers; and to urge 
this association to use its best endeavors, 
and all its available agencies, to induce all 
local associations to adopt and pursue the 
policy referred to. 

“Unlawful practice which does not have 
the stamp of sanction, and the presump- 
tion of quality, flowing from performance 
by one licensed to practice will be much 
more vulnerable, will succumb much more 
readily to attack and will not have the 
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organized, up-to-date 
trust facilities. 
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public favor. It is clearly in the public 
interest to have legal service performed 
by licensed lawyers;—and no one knows 
it better than does the public. The public 


never will long accept legal service per- - 


formed by laymen unassisted by licensed 
practitioners.” 


“Pernicious Doctrines” 


In the concluding part of the report, 
the committee said that it had “observed 
with growing concern the unwillingness 
of some committees and of some courts 
to respond to, and even accept, what the 
committee considers are very obnoxious 
doctrines. Among them are the following: 

“Absence of consideration has, as re- 
flected by the reports, the pleadings, the 
judgments, the decrees and activities of 
a considerable number of committees con- 
stituted an exception, or bar to their 
action. 

“Apparently this notion has been car- 
ried forward from the language of 
statutes making the unlicensed practice 
of law punishable as a crime. 

“The absence of consideration has at 
times been made an element of the crim- 
inal offense, and yet it may be without 
significance if the question is presented 
in a civil proceeding in which the relief 
sought is only that the unlawful prac- 


titioner be required to cease and desist 


in future from continuing those practices. 

“Moreover, it is seldom that legal ad- 
vice, or legal service, is rendered under 
such circumstances that it is wholly with- 
out consideration. The consideration may 
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not be direct, and it may not be immedi- 
ate; but, sooner or later, directly or in- 
directly, some form of compensation, con- 
sideration, benefit or reward, passes to 
the giver from the receiver. Regard for 
this element also introduces a difficult 
problem of policing and an almost insur- 
mountable obstacle to proving many oth- 
erwise clear cases of unlawful practice of 
the law. 

“In the committee’s opinion the pres- 
ence, or absence, of consideration is not 
a proper distinguishing element by which 
to determine the existence of unlawful 
practices. Whether or not it is present in 
no way limits the injury to the profes- 
sion, or, what is more important, to the 
public. The evil with which the public 
and the Bar are concerned, is the giving 
of legal advice, and the rendering of legal 
services, by those not qualified to give it. 

“The so-called simple instrument de- 
fense has been a most overworked shield 
for the lay practitioner. 

“In People vs. Title Guarantee & Trust 
Company, 227 N. Y. 366, 125 N. E. 666, 
Justice Pound in his concurring opinion 
says: 


I am unable to rest any satisfactory test on the 
distinction between simple and complex instru- 
ments. The most complex are simple to the skilled, 
and the simplest often trouble the inexperienced. 
Skill is sought when another is employed to do the 
work. If the blank forms used by the trust com- 
panies are prepared and approved by their legal 
counsel, then, when the clerks fill them out, the 
corporation tacitly advises the client that the 
forms are proper and sufficient for the purpose, 
and one would expect that he was getting good 
legal advice, indirectly, if he had the papers thus 
prepared. 


“Judge McKenna, of the Third Judicial 
District of North Dakota, in his recent 
discussion in Cain, as President, etc. vs. 
Underwood, said substantially the same 
thing with respect to the drafting by de- 
fendant in that case of deeds, real estate 
and chattel mortgages, satisfactions of 
judgments, conditional sales contracts, 
affidavits, contracts for deed, house leases, 
labor liens, threshers’ liens, mechanics’ 


liens, liens for labor and materials, satis-: 


factions of such liens, etc. 

“Even in the case of one of the most 
simple instruments, the promissory note, 
there are many instances of usury occa- 
sioned by a greater rate of interest after, 


than before, maturity; and of non-nego- 
tiability due to improvident memoranda 
upon the face of the instrument. 

“Bills of sale, conditional sales, and 
other equally simple instruments, are 
very frequently rendered without legal 
effect because irregularly executed, wit- 
nessed, or acknowledged ; because the pro- 
visions of recordation and bulk sales acts 
have not been observed ; because the mak- 
er has not received, or acknowledged re- 
ceipt of, a copy, or because the instrument 
is not recorded. 

“Clearly, the kind of an instrument, or 
its apparent simplicity, is not the test. 
such considerations do not in the least 
affect the fact that legal advice is given, 
or legal service rendered. As Judge Pound 
said: ‘Legal advice is sought when an- 
other is employed to do the work.’ 

“That the advice, or service, is ancil- 
lary, or incidental, to the business of the 
actor, and, therefore, not the unlawful 
practice of law, is another extremely dan- 
gerous and fundamentally unsound 
theory, which has found acceptance with 
far too many committees; in far too much 
legislation and even in the opinions of 
our courts. 

“Corporate fiduciaries have earnestiy, 
and in all apparent sincerity, asserted and 
vigorously contended that the drafting of 
wills and trust agreements, and the un- 
limited legal advice associated therewith 
and with the general conduct of their 
business, is all merely ancillary and inci- 
dental to that business; and, hence, not 
unlawful. 

“Accountants, auditors and the like, in 
some cases take the same position with 
regard to the incorporation of the busi- 
ness of their employers, the conduct of 
corporate meetings, preparation of the 
minutes thereof, the handling of every 
phase of their tax problems, federal, state 
and local; and numerous other matters 
of legal advice, or legal service, sug- 
gested to them by their examination of 
their patron’s financial books and affairs. 
Their theory, in some instances, is based 
on the assertion that their illegal prac- 
tices are required by the form of certifi- 
cate they customarily and in some cases 
are required to, append to their audit, or 
other financial report. 
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“Realtors, real estate agents and brok- 
ers, rental agents and brokers, all seize 
upon this fallacious doctrine to justify 
whatever the exigencies of their business 
seem to require, or even permit. 

“Collection agencies similarly assert 
that everything they do, including threats 
to sue, use of simulated process, taking 
of assignments, etc., is merely conformity 
to this so-called principle. 

“The most superficial analysis will in- 
dicate that there is no end or limit to the 
application of this contention. If every 
group in the community applied it there 
would be no occasion for anyone to em- 
ploy a lawyer. Almost every phase of the 
law would be deemed to be by the various 
trades, professions, businesses, and ‘serv- 
ices,’ purely ancillary and incidental to 
some one or more of them. 

“Thus, it seems extremely easy to stray 
from the fundamentals. It is trite to re- 
iterate that the giving of legal advice, and 
the rendering of legal service, must be, 
only, by those who have been licensed to 
do so after their qualifications for the 
license have been demonstrated. In the 
public interest, no unlicensed person,—in 
other words, no person whose qualifica- 
tions to give such advice, or render such 
service, have not been established in the 
proper way,—must be permitted to so 
serve the public. 

“Treacherous terms.—The terms, ‘prac- 
tice of law,’ ‘law business,’ ‘profession of 
law,’ etc., are often very treacherous in 
their ultimate effect. 

“For example, the word ‘practice’ may 
refer merely to the doing of the act; or 
it may mean and require a continuity, or 
series, of acts; or it may be used in the 
comprehensive sense of the business as a 
whole—such as a lawyer’s practice. 

“These, and similar expressions are 
very commonly used in pleadings seeking 
to eliminate unlicensed practice; decrees 
and judgments in such proceedings; in 
statutes; and in opinions of the courts 
dealing with the subject. 

“It is the committee’s opinion that, 
oftentimes, the use of such expressions is 
very unfortunate in effect, that it in- 
creases the difficulties confronting those 
actively engaged in curtailing unlawful 
acts, and places upon them, an unwar- 


ranted burden, to say nothing of the 
difficulty of policing effectively the situa- 
tion after a judgment containing the ex- 
pressions is pronounced. 

“The committee recommends that 
wherever possible and otherwise prac- 
ticable, such expressions be used only 
when unavoidable. 

“Resorting, again, to fundamentals, 
and, again, eyeing the objective, there 
seems to be no good reason why the acts 
of one who has no right to do what he is 
attempting to do should be altogether 
free from challenge until and unless his 
conduct has the continuity of or has 
reached such volume that it is, a ‘prac- 
tice,’ a ‘business,’ or a ‘profession.’ With- 
out being too exacting, or too minute, 
there certainly is a point, short of those 
described by the expressions just referred 
to, where the prohibitions of our laws 
begin to apply. 

“Similarly, one who ‘holds himself out’ 
as ready, willing or desirous of giving 
legal advice, or rendering legal service, 
should be included in the allegations of 
the pleading and in the provisions of the 
judgment or decree. It is the observation 
of the committee that not a few cases 
have failed either in pleading, or in the 
provisions of a decree, which took no 
account of ‘holding out.’ Proof of ‘hold- 
ing out’ is often much easier than proof 
of the actual giving of legal advice, or of 
rendering legal service. 

“By what has been said in this section 
of its report, the committee has no pur- 
pose or intention to be too literal, too 
microscopic; or meticulously impractic- 
able. It has no slightest desire that steps 
to eliminate unlicensed acts be based on 
technicalities, or on occasional sporadic, 
or isolated, acts. It believes that fullest 
weight should always be accorded to every 
such consideration when proper, and to 
the inadvisability of ‘tempests in teapots,’ 
and that trivial, inconsequental, acts of 
an illegal character may well be ignored. 
What has been said is intended to be 
applied only in the clear cases where 
action is otherwise appropriate and where 
the conduct of cases and proceedings, or 
such other steps as may be appropriate, 
will be simplified, clarified, and facili- 
tated by their application.” 
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Public Relations of Trust Institutions 


Problems Relating to Taxation, Investments, Relations with Bar, 
Trust Examinations and Life Insurance Summarized 


Excerpts from address by CARL W. FENNINGER 


Vice-President, Provident Trust Company, Philadelphia, Before Fiduciaries 
Association of Allegheny County, Penna. 


Y conception of the management 
M of trust companies has under- 

gone a great change during the 
last few years, and I presume this is true 
generally of men who have been respon- 
sible for the operation of both trust com- 
panies and trust departments. The older 
men will remember quite well the com- 
fort with which estates were managed 
and settled prior to the advent of our 
complicated tax situation and prior to 
the time investment problems were so 
difficult of solution as they are now. This 
condition has changed radically. I think 
Wwe may say that trust companies as a 
whole have had to amend their policies 
and methods of operation not only be- 
cause of changes in the general economic 
situation, but more specifically because 
of changes in taxation, in legislation and 
in the investment of funds. There are, of 
course, other things that have affected 
policies, but these appear to be the im- 
portant ones. 

In the operation of trust departments, 
with which we are more concerned at the 
moment, we also have been affected by 
tax questions—national, state and local. 
We, too, have been influenced by changes 
in investment conditions, and to a much 
greater extent than in the case of a trust 
company’s own funds. We have been par- 
ticularly affected by certain problems re- 
sulting from differences of opinion pe- 
tween the Bar and the trust companies 
on questions having to do with legal mat- 
ters. A further problem of more recent 
development is that of examination of 
trust departments by the Federal Re- 
serve Board. In addition to these, we 
have had to meet problems brought about 
by new laws. All of these things have 
modified the thoughts not only of trust 
men but of the public with regard to the 
operation of trust companies, and par- 
ticularly trust departments. Some of 
these problems have been developing 
gradually and, while probably all of them 


have been emphasized by the depression 
period, some of them can be directly 
traced to it, particularly a number of the 
investment problems and the examina- 
tion arrangements of the Federal Re- 
serve Board. I believe it will be well to 
examine, hurriedly at least, some of 
these problems to see how they bear on 
the question of public relations, and what 
should be done to correct impressions 
that may have become prevalent in the 
public mind with regard to them. 


New Field for Estate Planning 


One of the influences that has affected 
our policies is that of taxation. With the 
development of the Federal income tax 
and the graduated Federal inheritance 
tax, there arose also a distinct tendency 
on the part of the public to arrange its 
financial matters in such a way as to 
avoid taxation. In this the trust com- 
panies had a very interesting and inti- 
mate part. You will recall that in the 
early days of these taxes it was not un- 
common to find trust companies adver- 
tising methods of avoiding taxation. The 
natural result was that constant efforts 
were made by the Government to tighten 
the lines and increase the difficulty of 
avoiding taxation. The policy of trust 
companies necessarily changed until to- 
day we find practically no tax avoidance 
suggestions being advertised by the com- 
panies, and a distinct tendency to use the 
greatest caution in entering into agree- 
ments which seem to be made for the 
purpose of avoiding taxes. In addition, 
the increases in taxes have brought into 
the matter a new thought—that of build- 
ing and arranging estates to meet taxes 
rather than to avoid them. A whole new 
field for constructive estate planning has 
developed along this line. In other words, 
there has had to be a definite change in 
the attitude of trust companies toward 
the public on tax matters. 
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Broader Investment Opportunities 


The second problem is perhaps the 
most complicated and difficult. Over a 
long period a gradual change has taken 
place in the investment arrangements for 
trust accounts. Many of us can recall the 
time when we were confined almost en- 
tirely for trust investment: purposes to 
mortgages, Government and state bonds, 
and a few railroad bonds. With the de- 
velopment of public utility companies 
and the integration of industry, new in- 
vestment fields were opened. In addition, 
borrowing for public improvements by 
political units greatly expanded the vol- 
ume of investments and considerably in- 
creased the number of securities avail- 
able. Later the holding companies and 
investment trusts came into being. The 
old narrow field could no longer be the 
limit for the investment of trust funds. 
The legal restrictions in many instances, 
however, did not keep pace with these 
changes. In our own state, for example, 
we were restricted to the narrowest pos- 
sible limits. Out of this grew a very defi- 
nite effort on the part of both trust com- 
panies and individuals to provide broad 
investment powers in wills and deeds of 
trust, and I daresay that the vast major- 
ity of such instruments coming into the 
administration of corporate fiduciaries 
give powers of investment beyond those 
made legal by law. This has been a nat- 
ural change of policy, brought about by 
the demand of the public for a wider field 
of investment for executors and trustees 
than that given by law. As you know, 
this demand finally culminated in Penn- 
sylvania in an amendment to the Consti- 
tution and the introduction of a bill into 
the last session of the Legislature broad- 
ening the legal investment provisions of 
our fiduciary laws.* 

We may cite this as an interesting 
illustration of the effort on the part of 
the trust companies to meet the demands 
of the public resulting from changed con- 
ditions. In this matter of investments, 
however, the depression period has pro- 
duced a number of other very important 
problems which have had a very great 
bearing on the public relations of trust 
companies. In the first place, both the 


" *( Editor’s Note: Re Enactment, see p. 58.) 


trust companies and private individuals 
have been forced to meet a situation in 
the mortgage loan field that has been 
without precedent and which has been so 
widespread in its influence that no com- 
pany, no locality, and almost no estate 
has been free from its effect. It is prob- 
able that more public criticism of trust 
companies has been made on the question 
of mortgage loans than on any other sub- 
ject. In the second place, it is also true 
that many companies were led into the 
purchase of unseasoned and second-grade 
securities on account of the demands of 
beneficiaries for a high return on their 
funds and the inclusion in trusts of cer- 
tain securities which might have a ten- 
dency to increase in value. This has also 
resulted in much criticism on the part of 
the public. I am not saying that such 
criticisms are justified, but I am saying 
that they have produced one of the most 
important problems involved in the pub- 
lic relations question. 
Relations With Bar 

As a third problem, I should like to 
discuss briefly the question of the rela- 
tions between corporate fiduciaries and 
the members of the Bar. You all know how 
this question developed, how it grew, and 
how important it is for both the mem- 
bers of the Bar and the trust companies 
to understand each other and to observe 
a right relationship to their mutual prob- 
lems. There has been a lot of legislation 
on the question, and there have been 
many agreements arranged in which ef- 
forts have been made to adjust the diffi- 
culties existing between the two groups. 
While on first thought it might not ap- 
pear to be a question affecting public 
relations, I believe it is a very important 
one because the legal profession stands 
between the fiduciaries and the courts 
having jurisdiction over the operation of 
fiduciaries, and represents the public as 
well. The understanding and good will of 
attorneys is just as important as is the 
understanding and good will of the gen- 
eral public, and I believe policies should 
be so established that the Bar and the 
trust companies work together for the 
benefit not only of the public but of 
themselves by upholding proper ethical 
standards, and by raising the standards 
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in the drafting of wills and deeds of 
trust, and of fiduciary management. A 
good many criticisms have been lodged 
against both lawyers and trust com- 
panies by the public resulting from badly 
drawn trust instruments and misunder- 
standing as to the proper management 
of the funds administered thereunder. 


Trust Examinations. 


The next question is that of the exam- 
ination work of the Federal Reserve 
Board. It is my belief that this move has 
been welcomed by trust men because the 
attitude of those in control of this exam- 
ination work has been constructive and 
not critical. It is important for us in the 
trust department to realize that there are 
certain contingent liabilities that cannot 
be ignored involved in the operation of 
the fiduciary business; and which, if they 
become actual liabilities, affect not only 
the position of the stockholders of the 
institution, but of all creditors, including 
depositors. It is not surprising, there- 
fore, that in view of banking experience 
in the last few years and the great 
change in mortgage, real estate, and 
other investments, that examiners should 
look with a much more inquisitive «je 
for the liabilities resulting from trust 
operation, and that the public should 
look for closer supervision on the part of 
governmental authorities. 

You will remember that back in 1932 
President Hoover suggested, in his effort 
to readjust banking laws to meet the sud- 
denly changed conditions, among others 
two things: first, the separation of pro- 
motion from commercial banking, includ- 
ing the complete divorce of affiliates; and 
second, the gradual separation of long- 
term: lending from short-term lending 
institutions—in other words, the exclu- 
sion of demand and short-term deposits 
from being reloaned on long terms. This 
implied separation of savings banks from 
commercial banks. Whatever we may 
think about the merits of these sugges- 
tions, we are forced to the conclusion 
that the thoughts developed in the minds 
of some of our legislators looking to the 
possible segregation of fiduciary busi- 
ness from all commercial business came 
about as the result of a study of some of 


Bond Management 
Made VISIBLE 


The Bondex visible “Quality Ladder’ repre- 
sents the latest advance in bond account 
control. Many bond account managers—in 
banks, trusteeships, insurance companies 


and corporations—find it indispensable. 


On responsible request, a specimen Bondex 
“Quality Ladder” will be sent without obligation. 


BONDE Ay wail 


120 S. La Salle St., Chicago 


the same problems which led President 
Hoover to make his suggestions. 

It is impossible for us at this time to 
see how such a thing could be accom- 
plished, and I for one see no necessity 
for such a change provided we properly 
adjust ourselves to varying conditions 
and develop a spirit within ourselves 
that will result in a service which cannot 
be criticized by the public. The point is 
that fiduciary business has certain char- 
acteristics that are compatible with com- 
mercial banking, but only so long as the 
policies of the departments of the busi- 
ness do not influence or involve each 
other and create liabilities which have to 
be met by the departments not respon- 
sible for them. * * * 


Possible Solution of Problems 


I do not want to close this statement 
without some more specific reference to 
possible solutions of some of the particu- 
lar problems mentioned earlier that have 
a bearing on the public’s opinion of trust 
companies. I am not going to take your 
time to discuss general problems of trust 





54 TRUST COMPANIES 


company management. We all know the 
need of today in this respect, but one 
point should be emphasized: where trust 
departments exist there should be a full 
understanding of trust problems on the 
part of the Board of Directors and of all 
officers, whether trust or commercial. In 
other words, the management should be 
“trust-minded.” I believe much of the 
trouble in some of our institutions has 
resulted from a failure on the part of the 
management to fully comprehend fidu- 
ciary problems. Certainly we cannot hope 
to have good public relations under such 
conditions. 

With regard to the tax problem, it 
seems that two things might be done. 
First, develop in our advertising and in 
our conferences with people a true pic- 
ture of the tax situation. It seems to me 
that we can do a good deal to help the 
public to a more intelligent understand- 
ing of taxes—their need and their use. 
Second, and more important, however, is 
the need for helping to meet taxes by 
intelligent estate planning, and this is 
where we should place our emphasis. A 
customer will be much more grateful to 
us and much happier if we can show him 
his tax difficulties and how to meet them, 
than if we denounce taxes and suggest 
methods of evasion. 

Of all our public relations problems, 
there is none more troublesome or diffi- 
cult than that of investment. Why is 
this? I believe there are several reasons. 

1. A great many people question the 
theory that trust institutions have su- 
perior investment judgment. 

2. The question of trust institutions 
purchasing securities from themselves 
and unloading undesirable investments 
on trust estates is not yet settled in the 
public mind. 

3. A major section of the public mis- 
trusts the use of discretionary powers 
by trust companies in making invest- 
ments and in encroaching on principal. 

4. A large number of individuals are 
inclined to reject trust services in favor 
of those offered by insurance companies 
because of the greater diversification of 
investments and the guarantee of income 
and principal by the latter. 

The question of establishing a clearer 


understanding of these points in the 
mind of the public is somewhat difficult. 
The first and the third—doubt as to the 
superior judgment of trust institutions, 
and doubt as to the proper use of discre- 
tionary powers—would appear to be an- 
swerable only by continuous and studied 
efforts to apply to the questions involved 
in these two objections the highest char- 
acter of judgment. In my opinion, this 
can best be done by the employment of a 
staff of men who will devote their time 
exclusively to the study of investments, 
both from the standpoint of the individ- 
ual estate and from the standpoint of the 
securities themselves. This is an expen- 
sive process and may work a severe hard- 
ship on those institutions that do not 
have large trust departments. Where 
there is not a sufficient volume of trust 
funds to sustain such a staff, some other 
plan should be found of obtaining the 
kind of investment service needed. It is 
impossible by advertising to prove to 
people the worth of the investment judg- 
ment used in any given company. It is 
only through actual demonstration of the 
results of management that we can hope 
to eliminate these points of criticism. 
The second question has been answered 
to a great extent. None of the careful 
companies buys or sells investments 
from or to its trust accounts. There is, 
however, a lingering doubt in the. minds 
of a great number of people as to 
whether or not the companies live up to 
this principle. It is one subject that lends 
itself to advertising, and every opportun- 
ity should be used to clear up this doubt. 
The fourth reason is one which, in my 
opinion, calls for the most careful study. 
There is no doubt that the insurance 
companies optional methods of settle- 
ment, many of which create a fiduciary 
relationship between the insurance com- 
pany and the beneficiaries, have affected 
our insurance trust business. This is 
partly our own fault, because we did not 
always realize that while the flexibility 
of the insurance trust was a great factor 
in the satisfactory use of insurance 
money, it was less important than sta- 
bility of income and principal. People 
forget that for many years there were 
no losses in trust estates, and they over- 
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look the fact that in the form of reduced 
dividends on policies and reduced inter- 
est rates they are indirectly paying for 
the same changes in investment condi- 
tions surrounding insurance companies 
as in the case of trust estates. It is our 
problem, however, both to demonstrate 
anew the value of the insurance trust and 
to arrange our investment policies so 
that there will be no recurrence of these 
difficulties. I venture to suggest to you 
that the Common Fund be studied and its 
possibilities explored with the thought 
that through its use a method may be 
found to combine the flexibility of the in- 
surance trust with the stability of mass 
investment. 

I want to refer again quite briefly to 
the question of our relations with the 
Bar. In my opinion, we in Pennsylvania 
have been fortunate in establishing a 
closer cooperation and understanding be- 
tween the Bar and the trust companies 
than exists in most places. This should 
be fostered by conscientious observance 
of our Statement of Principles. On the 
other hand, the members of the Bar are 
reaching a better conclusion as to the 
claims of trust companies for intelligent 
drafting of papers incident to the trust 
business. It is interesting to note in this 
connection that great emphasis is being 
put by the Bar committees on the un- 
authorized practice of the law, on the 
fact that the definition of the practice 
of law is a matter for the courts and not 
for the Legislature to determine. 

The question of the new plans for the 
examination of trust departments by the 
Federal Reserve Board is an important 
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one. There is no need to enlarge upon the 
reasons for them nor to speculate on 
their result, but there is an opportunity 
created for us to obtain through these 
examinations a lot of help in clearing up 
policies and in improving service. The 
examiners will before long have accumu- 
lated a great amount of valuable infor- 
mation which they will gladly put at the 
disposal of the various companies, and 
we should take advantage of this. One of 
the best things from our standpoint per- 
haps is that gradually public confidence 
will be increased as a result of public 
knowledge that governmental examina- 
tion of trust departments is thorough. 

In closing, I should like to emphasize 
the fact that good public relations start 
inside our own institutions — with our 
policies, our methods and our personnel. 
There is no room for either a high hat or 
a brass band in our business. The solu- 
tion would seem to lie in consistent, 
painstaking effort to gradually, almost 
sub-consciously build into the public mind 
the fact that trust companies can and do 
meet more fully than any other medium 
the requirements of the fiduciary rela- 
tionship. 

I am very frequently reminded of the 
saying of the old Greek philosopher to 
the effect that he had often regretted his 
speech but never his silence, and while 
perhaps I have not observed this thought 
in this paper I leave it with you, with the 
thought that in building good public re- 
lations we should observe modesty in our 
advertising, care in our statements, and 
the best of judgment in the management 
of our business. 
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RESOURCES 


Cash and Due from Banks $ 63,780,516.33 


U. S. Government Securities ..... 222,593,872.26 
(Includes Bonds Guaranteed by the United 
States Government) 


State and Municipal Bonds 24,568,340.35 
Other Securities 53,908,729.27 

152,557,432.24 
NE ee Cee ee ee 25,085,595.23 
Banking Houses 15,172,500.00 
Other Real Estate Equities 4,357,300.20 
Customers’ Liability for Acceptances 14,437,139.94 
Accrued Interest and Other Resources 3,346,255.83 


$579,807,681.65 


LIABILITIES 


$ 32,935,000.00 
Surplus and Undivided Profits .... 10,297,483.19 
eee ee 25,000,000.00 
Reserves 18,003,400.94 
Dividend (Payable July 1, 1935) . 411,687.50 
Outstanding Acceptances 15,647,992.26 
Deposits 477,512,117.76 


$579,807,681.65 


HARVEY D. GIBSON, President 


Head Office: 55 Broad Street, New York City 


Member Federal Reserve System 


Member New York Clearing House Association 











Fiduciary Commission Appointed in North Carolina—Plan 


Revision of Laws Governing Estates and Trusts 


A commission has been appointed by 
Governor Ehringhaus of North Carolina, 
under authority of a recent joint resolu- 
tion of the State Legislature, to “study, 
consider, and present a plan for the re- 
vision and simplification of the laws re- 
lating to the descent and distribution of 
property of intestates, wills and the pro- 
bate thereof, the administration of es- 
tates and trusts, and other allied matters, 
together with a draft of proposed new 
legislation in connection therewith * * *”. 
North Carolina follows the commendable 
example set by Pennsylvania, New York 
and Delaware in the creation of similar 
legislative commissions. 

It was the sense of the General As- 
sembly of North Carolina that present 
laws governing such matters are “out- 
moded, are needlessly complicated, and 
entail considerable expense in their ad- 
ministration, and do not permit of the 
devolution of a decedent’s property and 
the settlement of his estate in a manner 
consonant with changed social and eco- 
nomic conditions” and that the Assembly 
does not have sufficient time to properly 
consider and draft remedial laws during 
its regular session. The full text of the 
sections of this resolution follows: 

SECTION 1. That acommission of nine, 
three of whom shall be actively engaged in 
the practice of law in North Carolina, to be 
appointed by the Governor, is hereby pro- 
vided for, which commission shall be au- 
thorized, empowered and directed to inves- 
tigate and determine what changes should 
be made in the laws of the State of North 
Carolina affecting the descent and distribu- 
tion of property of intestates, the duties and 
powers of executors, administrators, guard- 
ians, trustees, and other fiduciaries, and in 
such other statutes of the state as the com- 
mission may deem advisable, for the pur- 
pose of modernizing and simplifying the 
law relating to wills and the probate there- 
of, the administration of estates and trusts, 
and the systems for the devolution of real 
and personal property; to make report 
thereon, and to prepare proper legislation 
for such purpose to be submitted to the 1937 
General Assembly of North Carolina. 


SEC. 2. That it shall be the duty of the 
Governor to appoint said commission with- 
in sixty days after the ratification of this 
act. 


SEC. 3. That it shall be the duty of said 
commission to make and file its report, set- 
ting forth its conclusions and recommenda- 
tions as herein provided for, to the Governor 
not later than thirty days before the con- 
vening of the one thousand nine hundred 
thirty-seven session of the General Assem- 
bly, which report shall be transmitted by 
the Governor to the General Assembly. 


SEC. 4. That it shall be the duty of the 
Governor not later than December tenth, of 
one thousand nine hundred thirty-six, to 
cause sufficient number of copies of said re- 
port to be printed and to mail ten copies to 
each member-elect of the one thousand nine 
hundred thirty-seven session of the General 
Assembly. 

SEC. 5. The members of the said com- 
mission shall not receive any per diem com- 
pensation for their work but shall receive 
their expenses while actually engaged in the 
duties imposed upon them by this act. The 
commission may appoint some competent 
person to act as Secretary of the commis- 
sion and may engage such stenographic as- 
sistance as shall be necessary to enable its 
members to perform properly the duties im- 
posed upon them by this act, and may fix 
the compensation of said Secretary and 
stenographer. 

SEC. 6. The expenses of this commission 
shall not exceed the sum of $1500.00, shall 
be paid out of the contingency and emer- 
gency fund provided for in the maintenance 
appropriation act of the session of one thou- 
sand nine hundred thirty-five i in the manner 
provided by law. 

SEC. 7. That this resolution shall be in 
force and effect from and after its ratifica- 
tion. 


The nine members of the commission, 
all of North Carolina, are as follows: 
Carl Bailey—State: Senator one Attor- 
ney, Plymouth. 
S. G. Bernard—Attorney inl former 
State Senator, Asheville. . 


David F. Cavers—Professor veal Law, 
Duke University, Durham.: 
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J. B. Cheshire—Attorney, Raleigh. 

Wayland Cooke—Clerk of Superior 
Court, Guilford County, Greensboro. 

Jones Fuller—Vice President and Trust 
Officer, Fidelity Bank of Durham. 

Fred B. McCall—Law Professor, Univ. 
of North Carolina, Chapel Hill. 

Lawrence Watt—Assistant Trust Officer 
Wachovia Bank & Trust Company, Win- 
ston-Salem. 

R. B. White—Professor of Law, Wake 
Forest College, Wake Forest. 


Recent State Legislation 


Legal Investments in New Hampshire 

Laws relating to legal investments 
were amended in New Hampshire by Sen- 
ate Bill No. 30. The new measure, in 
addition to permitting investment in se- 
curities issued in accordance with provi- 
sions of the National Housing Act, 
provided for the creation of a Board of 
Investments to consist of five members 
appointed by the Governor with the ad- 
vice and consent of the Council. This 
Board will have the power to certify as 
legal investments, subject to the approval 
by the Bank Commissioner, mortgage 
bonds and senior obligations of railroads, 
public utilities, or industrial companies, 
except holding companies, incorporated 
and operating within the boundaries of 
the United States. The bill stipulates, how- 
ever, that no securities shall be certified 
except those of companies incorporated 
and doing business prior to January 1, 
1920, whose securities are rated A, AA, 
or AAA by not less than two recognized 
investment services approved by the Bank 
Commissioner, and that the entire provi- 
sion is temporary, extending only until 
May 15, 1937. 


New Investment Statute in 
Pennsylvania 


The new trust investment bill embody- 
ing the major portion of the program of 
the Committee on Trust Investments of 
the Pennsylvania Bankers Association 
was signed by the Governor July 2. 

The new act permits investment under 
rigid limitations of trust funds in high- 
grade railroad, water, gas and electric 
company bonds. Heretofore trustees have 
been limited to Federal bonds, bonds of 
the Commonwealth and its political sub- 
divisions and first mortgages on real es- 
tate. 

It is the committee’s hope that this 
legislation will be supplemented with en- 
actment of similar provisions relating to 
investments for lunatics, certain guard- 
ians and trustees not under the direction 
of the Orphans’ Court, legislation per- 
taining to the holding of mortgages or an 
interest therein without the necessity of 
recording the declaration of trust, legis- 
lation to permit establishment of a 
reserve fund for mortgage pools and to 
permit mortgage pools to hold realty ac- 
quired through foreclosure, and legisla- 
tion authorizing the Secretary of Bank- 
ing to make public a list of securities 
which are believed to conform to the tests 
of the new laws. 


Investment Bill Defeated 


An attempt was made in Connecticut 
to liberalize the law relating to the in- 
vestment of trust funds. After many 
ideas had been discussed it was finally 
decided to request the Legislature to en- 
act a measure retaining the so-called 
legal list but permitting departures from 
that list in accordance with the Massa- 
chusetts Rule. The bill did not reach the 
Senate until the last day of the session 
and action could not be obtained. 


Trust Fund Statute in Wisconsin 


A bill amending the trust fund statute 
in Wisconsin was drafted after detailed 
study of the problems involved. This 
measure was unanimously passed by the 
Assembly and at last report was on the 
Senate calendar with action probable be- 
fore the end of July. 
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Harmful Legislation Killed in 
Colorado 


The decision of the Legislative Com- 
mittee of the Colorado Bankers Associa- 
tion to avoid sponsoring any bill having 
any relation to the banking business and 
to confine attention to keeping the stat- 
ute books “free and clear of adverse, 
ambiguous or harmful legislation” proved 
highly satisfactory, judging from state- 
ments made at the recent annual conven- 
tion by the committee’s chairman. 

Stating that “we have had a full meas- 
ure of success in so doing,” the report 
cited a number of objectionable bills that 
failed of passage. Among these was 
House Bill 52. “This was an act prohibit- 
ing banks and their officers and em- 
ployees from soliciting and selling any 
life insurance, accident insurance, fire 
insurance, casualty insurance, surety 
bonds and _ securities. Realizing that 
banks in smaller communities have acted 
in these capacities for many years past 
and that it is desirable for them to do so, 
not only for the protection of their own 
business, but for the protection of the 
business of clients through their indi- 
vidual banks, we deemed this bill to be 
detrimental to the smaller institutions 
of the state and it failed of passage, as 
it was not reported out of committee and 
was not considered by the Legislature.” 

Other bills meeting a similar fate were 
one which would have placed a tax of 
2 per cent. on all deposits in banks, and 
another which would have prohibited 
banks from collecting service charges. 

After discussing the proposed branch 
banking bill, the report praised the atti- 
tude taken by the banks in the larger 
cities. “It was only these banks which 
could qualify under the law, either Fed- 
eral or State, had such legislation be- 
come law. They, however, adopted the 
broad attitude of wishing for the mem- 
bers of this Association in their individ- 
ual capacity, the greatest good to the 
greatest number.” 


Federal gift taxes collected for the 
fiscal year 1934-35 are reported as $71,- 
671,276.89, compared with only $9,153,- 
076.06 for the preceding fiscal period. 
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Bankers Urged to Take Active 
Interest in Politics 

“The banker, in common with other 
business men must keep in close touch 
with politics as well as economic devel- 
opments in order that he may render the 
best service, not only to his bank, but to 
his community, his state and his nation.” 

This was the concluding statement in 
the report of the Legislative Committee 
of the Washington Bankers Association, 
submitted at the recent convention in 
Tacoma. 

As an illustration of the important 
work accomplished during the 1935 ses- 
sion of the state legislature, the report 
stated that a committee from the Asso- 
ciation’s Trust Section was invited to 
present to the respective banking com- 
mittees of the two houses the recom- 
mendations of trust men concerning the 
proposed changes in the _ inheritance, 
escheat and gift tax provision of the rev- 
enue bill (Chapter 180, Laws of Wash- 
ington, 1935). “Due to the effective work 
of this committee of trust men, many of 
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the objectionable provisions of the bill 
were amended and some were stricken 
from the bill before its final passage. The 
bill was further modified and improved 
by liberal use of the veto power of the 
Governor when the bill was before him 
for consideration.” 

“On the whole,” the report continued, 
“your committee is convinced that some 
very wise and beneficial legislation was 
enacted. The defeat of unwise legislation 
and the passage of that which was bene- 
ficial and .helpful may be credited to a 
spirit of cooperation between the various 
interested groups. While the Legislature 
apparently had a very strong anti-bank 
group in each House, there were enough 
members in each body who realized that 
punitive legislation directed at any im- 
portant industry or institution in the 
state is detrimental to the whole body of 
citizens and that legislation which is 
beneficial to an industry as fundamental 
as the banking business, is, by the same 
token, beneficial to the entire citizenship. 


“It is important that the Association 
maintain at all times an active and alert 
Legislative Committee. This committee 
should maintain a constant acquaintance 
among the members of the Legislature 
and should be fully informed as to legis- 
lative trends in the several states and in 
the Federal Congress. Bankers are too 
often either indifferent to or careless of 
the character of men who represent them 
in the Legislature. The most that anyone 
need do is to assure himself as far as 
possible that sane, intelligent, fair-mind- 
ed men are elected to the Legislature and 
the results will be beneficial to every- 
body. On account of his position of 
leadership in his community, the banker 
is one who should encourage desirable 
men.to go to the Legislature and should 
do everything he can ‘to discourage the 
election of those who go about spouting 
unsound theories and evincing a preju- 
dice against the business structures of 
the community.” 


(Continued on page 101) 
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Ohio Trust Committee Legislative Record—Review of 
Oregon Activities 


Ohio Trust Committee Praised 
for Legislative Work 


The Trust Committee of the Ohio 
Bankers Association received special 
praise in a bulletin issued by the Asso- 
ciation giving a final report on the regu- 
lar legislative session in that state. This 
session was “more important from the 
standpoint of bills defeated than it was 
to those enacted,” according to the bulle- 
tin. Measures which failed of enactment, 
largely through the efforts of the Asso- 
ciation, included numerous bills either 
prohibiting deficiency judgments or tam- 
pering with these laws, sharp increases 
in homestead exemptions, stringent defi- 
nitions of the practice of law, and sev- 
eral proposals which would have re- 
stricted trust business most drastically. 

“The efforts of ‘our legislative Com- 
mittee and headquarters staff,” the bulle- 
tin continued, “also resulted in accept- 
ance by the legislature of amendments 
to numerous other bills which, had they 
been enacted in their original form, 
would have been most damaging. This 
was particularly true in connection with 
measures affecting the trust business. 
These proposals were in charge of our 
Trust Committee which, through pains- 
taking effort, was able to obtain numer- 
ous changes in these bills. It is not too 
much to say that the legislative efforts 
of the Association were rewarded during 
the regular session with much more than 
a reasonable degree of success.” 

A warning that such work cannot safe- 
ly be relaxed was given in calling atten- 
tion to the fact that the Ohio legislature 
will be called into special session in an 
attempt to obtain millions of dollars 
from new sources of taxation. “Ohio 
laws now provide for almost every well- 
known form of tax, save a tax on in- 
comes. Therefore, we may expect not 


only all manner of bizarre proposals for 
new taxes, but also demands for in- 
creases in the rates of existing taxes. It 
will be most difficult, if not impossible, 
for banks to escape additional taxation 
of one kind or another. We must be pre- 
pared to state our case fully and clearly 
to the legislators. This will require the 
full cooperation of all our members.” 


Work of Trust Companies’ Asso- 
ciation of Oregon Reported 
Lorne L. Miller, Chairman, Committee, 

on Trust Powers of the Trust Com- 

panies’ Association of Oregon and Vice 

President and Trust Officer of the Port- 

land Trust and Savings Bank, Portland, 

Oregon, has reported the activities for 

the year 1934-1935 to the Executive 

Committee of the Oregon Bankers Asso- 

ciation. Excerpts from the report follow: 

“During the year the members of the as- 
sociation met regularly each month, com- 
mencing Thursday, October 18, 1934, and 
sponsored some very instructive and educa- 
tional programs. An informal discussion fol- 
lowed each meeting, at which time various 
problems of general interest to the members 
of the association were brought up and 
analyzed. 

“The association was honored with the 
presence of Henry E. Sargent, secretary of 
the Trust Division of the American Bankers 
Association, at the November meeting. Mr. 
Sargent advanced some very interesting in- 
formation relative to the plan adopted by 
the Trust Division in keeping its members 
fully posted on variovs matters affecting 
fiduciary associations throughout the coun- 
try. 

“The association sponsored a series of 
radio broadcasts over Station KOAC, Cor- 
vallis, Oregon. These were given to familiar- 
ize the public with the operations of corpo- 
rate executors and trustees. The first broad- 
cast was given October 9, 1934, and the final 
one May 31, 1935, making a total of 33 dif- 
ferent discussions of our various activities. 
The manager of the broadcasting station 
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advises he has received numerous inquiries 
from various sections of the state as a result 
of these talks. The response has been very 
encouraging and it is understood these 
broadcasts will be resumed this coming fall. 
“The association also sponsored the fol- 
lowing measures in the 1935 regular session 
of the Legislature: 
“Senate Bill 134, which provides for a method of 
selection and appointment of a successor trustee 
whenever any bank, trust company, or national 
banking association doing a trust business shall 
go into voluntary or involuntary receivership ; 
“Senate Bill 135, which provides for a method of 
determining, establishing and adjudicating claims 
against securities deposited with the Superin- 
tendent of Banks by banks or trust companies 
on discontinuance of such trust business by any 
such banks or trust companies ; 
“Senate Bill 136, to amend Section 22-12-14 Ore- 
gon Code 1930, and subsequently amended, mod- 
ifying and enlarging the field of trust investments 
by any trust company or bank operating a trust 
department.” 


Pennsylvania Trust Section 

Officers of the Trust Company Section, 
Pennsylvania Bankers Association, elect- 
ed for the ensuing year, are as follows: 

Chairman, Gwilym A. Price, Vice-Presi- 
dent and Trust Officer, Peoples-Pittsburgh 
Trust Company, Pittsburgh. 

Vice-Chairman, W. E. Brown, Vice-Presi- 
dent and Trust Officer, Clearfield Trust Co. 

Secretary, Robert U. Frey, Assistant 
Treasurer, Pennsylvania Company for In- 
surance on Lives and Granting Annuities, 
Philadelphia. 

Treasurer, J. A. G. Campbell, Delaware 
County Trust Company, Chester. 

Members of the Executive Committee of 
the Trust Company Section are as follows: 

Group One, W. L. Van Meter, Trust Offi- 
cer, Provident Trust Company of Phila- 
delphia. 

Group Two, G. Fred Berger, Treasurer, 
Norristown-Penn Trust Company, Norris- 
town. 

Group Three, Ridgway B. Espy, Trust 
Officer, Wyoming National Bank, Wilkes- 
Barre. 

Group Four, Claude Bennett, President, 
Toga County Trust Company, Wellsboro. 

Group Five, W. Ralph Appenzeller, Presi- 
dent, Chambersburg Trust Company. 

Group Six, John H. Dillon, Secretary- 
Treasurer, Altoona Trust Company. 

Group Seven, John H. Evans, Vice-Presi- 
dent and Trust Officer, McDowell National 
Bank, Sharon. 

Group Eight, Carl R. Korb, Vice-Presi- 
dent, Union Trust Company of Pittsburgh. 


North Carolina Elects 

At the recent second annual meeting 
of the Trust Section of the North Caro- 
lina Bankers Association the following 
officials were elected for the ensuing 
year: — 

Chairman, C. M. Vanstory, Jr., Trust 
Officer, Security National Bank, Greens- 
boro. 

Vice Chairman, R. 8S. Rogers, Trust 
Officer, Wilmington Savings & Trust 
Company, Wilmington. 

Vice Chairman, M. C. Glover, Trust 
Officer, Branch Banking & Trust Com- 
pany, Wilmington. 

Secretary and Treasurer, J. C. Bolles, 
Assistant Trust Officer, American Trust 
Company, Charlotte. 


Hockman Elected President 

At the annual meeting of the Oklahoma 
Trust Companies Association, the follow- 
ing officers were elected: 

President—J. W. Hockman, Trust Officer, 
First National Bank and Trust Company, 
Muskogee. 

First Vice President—J. D. McBirney, 
Vice President, National Bank of Com- 
merce, Tulsa. 

Second Vice President—Luther M. Miller, 
Vice President, Albright Title and Trust 
Company, Newkirk. 

Secretary—Eugene P. Gum, Secretary, 
Oklahoma Bankers Assn., Oklahoma City. 


Colorado Trust Section 
H. E. Parks, Trust Officer, Denver Na- 
tional Bank, was re-elected Chairman of 
the Trust Section of the Colorado Bank- 
ers Assn. at the recent annual convention. 


California Trust Committee 

Personnel of the newly appointed legis- 
lative committee of the Trust Section, Cali- 
fornia Bankers Association: 

Chairman, J. W. Garthwaite, Vice-Presi- 
dent, Bank of America N. T. & S. A., Oak- 
land; Vice-Chairman, Ralph Spotts, Asso- 
ciate Counsel, Title Insurance & Trust Co., 
Los Angeles; Benson L. Smith, Vice-Presi- 
dent, California Trust Co., Los Angeles; 
Walter Nossaman, Trust Counsel, Security- 
First National Bank, Los Angeles; Harry 
Geballe, Assistant Trust Officer, California 
Pacific Title & Trust Co., San Francisco, 
and Grover Grady, Assistant Trust Officer, 
Wells Fargo Bank & Union Trust Co., San 
Francisco. 








Developing Trust New Business 





Triple-Guard Your Estate: Your Wife—Your Lawyer— 
Your Bank 


The Merchants National Bank of Mo- 
bile, Alabama, has recently been using a 
series of newspaper advertisements 
which stress the importance of “triple’ 
safeguarding estates. In each of these 
advertisements a “three point” diagram 
is shown under the title “Triple-Guard 
Your Estate.” The text of the messages 
contained in this series of advertise- 
ments follows: 


Why Forget Your Wife? 


Your wife will understand, better than 
any one else, the recurring personal prob- 
lems which must be solved from time to 
time if the property you leave for the 
support of your family is to be managed 
in the way that will accomplish the pro- 
tection you have in mind. 

Then why forget your wife in your 
Will—why content yourself with naming 
her only as a beneficiary when it might 
be of real advantage to your family to 
give her a voice in the determination of 
the way your plans for protection are to 
be carried out? 

The Merchants National Bank special- 
izes in the business and financial man- 
agement of-property. We believe we are 
better qualified than your wife to do this 
work for your estate. But she is far bet- 
ter qualified than we when it comes to 
passing on personal family problems 
which must be solved through property 
management. When you arrange to have 
the two of us work together—and with 
your lawyer when legal problems arise— 
you triple-guard the property you will 
leave by providing understanding care 
from all angles. 


The plan we have suggested above merits your 
prompt—but not your hasty—consideration. Why 
not talk it over with your wife, your lawyer and 
one of our trust representatives at your home 
some evening soon? 


When Husbands Balk* 


Even “good providers” sometimes balk. 


A husband, for instance, may make a 
daily confidant of his wife and then plan 
a Will giving her absolutely no voice in 
the management of the property he in- 
tends to leave for the support of the 
family. 

In many cases, at least, a far better 
plan would be for the husband to make 
sure that she be consulted on problems 
of property administration directly con- 
nected with the welfare of the family. 
This can be easily arranged in the Will 
—-arranged without foisting upon her all 
of the intricate business, financial and 
legal details of property management 
which require technical experience. When 
it comes to technical details, the Mer- 
chants National Bank, as executor and 
trustee under your Will, is especially 
equipped to handle business and financial 
problems and your own lawyer is the per- 


*It might not be a bad idea for a wife to show this 
advertisement to her husband. 








“What Can You Do 
With A Wife Like That?” 


He was a bit perturbed when he came 

in to see us, “What can you do with 

a wife like that?” he finally asked. 

“Try us hard ae I can, I just can't get 

my wife to take any interest should be called in when legal matters 
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son to whom legal matters should be en- 
trusted. Working together, the three of 
us—your wife, this bank and your lawyer 
—can provide the understanding and the 
skill which always are necessary if prop- 
erty is to be managed in a way designed 
to return protective income. 


Triple-Guard the Property You Will Leave 
to Your Family 


The money and other property you will 
leave to your family will represent a life- 
time of work on your part. If this prop- 
erty is to accomplish the protective pur- 
poses you have in mind, it must be 
managed with intelligence and under- 
standing—day in and day out. 

This is why we suggest that you triple- 
guard that property — arrange now to 
have your wife, your lawyer and the 
Merchants National Bank each take a 
part in carrying out your plans for the 
management and the conservation of 
your estate. Your wife would provide the 
intimate knowledge of the personal fam- 
ily problems which must be met through 
management. Your lawyer would handle 
all legal matters, of course. We, acting 
as executor under your Will with your 
wife, would do all of the work connected 
with the myriad business and financial 
matters which require technical experi- 
ence. At all times—at every step—admin- 
istration of the property would be in un- 
derstanding and capable hands. 

The triple-guarding of your property 
can be easily arranged in your will. Upon 
request, we will be glad to tell you how, 
and to discuss the preparation of a plan 
with you, your wife and your lawyer. 
Modern, well-rounded protection for your 
property can be obtained at moderate 
cost to your estate. But you must arrange 
for such protection now. 


“What Can You Do With a Wife Like That?” 


He was a bit perturbed when he came 
in to see us. “What can you do with a 
wife like that?” he finally asked. “Try 
as hard as I can, I just can’t get my wife 
to take any interest in my estate plans. 
She is not especially familiar with busi- 
ness and financial matters and she says 
she doesn’t know anything about manag- 
ing property. She wants to depend on 


some one else for that work—says she 
will be busy enough looking after the 
family.” 

“A very sensible woman,” we told him 
—and we meant it. 

He was expecting his wife to do too 
much. She should have a part in carry- 
ing out his estate plans—the very part 
she is willing to assume—passing on per- 
sonal family problems which must be 
solved through property management. 
But she should not be expected to make 
important business and financial deci- 
sions requiring technical experience she 
does not possess. 

He failed to appreciate that while his 
wife should supply the understanding of 
family problems which only she pos- 
sesses, the bank would be especially quali- 
fied to manage the business and financial 
administration, and his lawyer should be 
called in when legal matters need solu- 
tion. Each of the three—wife, the Mer- 
chants National, lawyer—can play a vital 
part in proper management. Together 
the three constitute a triple guard—are 
in a position to conserve and protect the 
estate from all angles. 


Fair Play for Your Wife 


You may think you compliment your 
wife when you make a Will entrusting 
her with the sole management of all of 
your estate business. She will learn oth- 
erwise. Estate management is work— 
hard work involving drudgery and detail 


—technical work requiring intimate 
knowledge of finance, investing, business, 
real estate and accountancy. 

Name your wife as your executor if 
you wish—in most cases she can be of 
great help in settling your estate. But 
play fair with her. To work with her, 
name the Merchants National Bank—an 
organization specializing in economical 
estate settlement. We will shoulder the 
burdens of detail drudgery—will supply 
the technical information she will need 
to make decisions as estate problems 
arise. 

And then take another important step. 
Have your own lawyer draw your Will 
and provide that he be retained to han- 
dle all legal matters arising during es- 
tate administration. In this way you will 
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triple-guard your estate. Your wife, your 
lawyer and this bank will protect it from 
every angle—will work together for its 
economical and proper administration. 
We shall be glad to amplify these sug- 
gestions in a personal talk with you, your 
wife and your lawyer. Call on us—at any 
time. 


Anyone Can Attempt to Handle an Estate— 
But Economical Administration is a Business 


The economical management and dis- 
tribution of property bequeathed by Will 
is just as much of a business as the dry 
goods business or the grocery business. 
And it is a highly technical and compli- 
cated business—a business full of drudg- 
ery and detail and requiring knowledge 
of finance, credits, real estate manage- 
ment, investing, accountancy, taxation, 
law and the personal family problems of 
the heirs. 

The Merchants National Bank does not 
practice law and it is not acquainted 
with your personal family problems. But 
it has had long experience in every other 
angle of estate administration. This is 
why the Merchants National is in an ex- 
ceptional position to work with your wife 
and with your lawyer in managing your 
estate. 

Acting together, your wife, your law- 
yer and the Merchants National can 
triple-guard the administration of your 
estate — can protect it from loss — can 
carry out your plans as you outline them 
in your Will. Such a Triple Guard is well 
worth your consideration. May we tell 
you how easily it can be arranged? 


$19,000 
For a Week’s Work 


The Montclair Trust Company, Mont- 
clair and Upper Montclair, New Jersey, 
has recently run a series of newspaper 
advertisements regarding trust matters. 
The text of the messages of two of these 
follows: 

“T have been thinking over the matter for 
a whole week,” said Mr. X, “and I’m going 
to do it. Why should I stick to the old con- 
ventional plan of transferring my property 
by Will when I can effect such a large sav- 
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ing by using your modern plan? Nineteen 
thousand dollars is a lot of money to save on 
the cost of administering a $150,000 estate. 

“As I see it, I will make $19,000 for my 
family by studying and acting on your plan— 
make it just as surely as if I had gone out 
and earned it by hard labor. That’s pretty 
good pay for a week of thinking.” 


* * * 


To be frank with you, the above statement 
was not actually made to us. Nevertheless 
it can be made by scores of men in the Mont- 
clair area who could effect these savings if 
they wished. For the basic facts of the state- 
ment are true. We do have a modern money- 
saving plan to cut the cost of transferring 
property. And we do estimate that it will 
save around $19,000 on a $150,000 estate. 

We shall be glad to give you concrete 


facts and figures to back up our estimate. 
A representative of our Trust Department will 
be glad to talk with you at your office, either in 
New Jersey or New York, at your home or at 
our office. Evenings, if desired. 


The wording of another newspaper ad- 
vertisement regarding taxes on estates 
follows: 

Imposition of high inheritance and gift 
taxes on estates has been recommended to 
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Congress by the President. Regardless of 
what action Congress takes, we may reason- 
ably expect the question of higher taxes to 
attract the attention of state government, 
too. 

Now, more than ever, is an especially good 
time for you to give consideration to plan- 
ning the distribution of your estate in a way 
which will reduce taxes to the minimum. 


A Continuing Organization 


The Richmond, Va., newspapers dur- 
ing the latter part of June carried an 
advertisement signed by John M. Miller, 
Jr., President, First and Merchants Na- 
tional Bank of Richmond, entitled — 
“Managing Funds in Trust Accounts Re- 
quires a Continuing Organization,” the 
wording of the message follows: 

Human beings pass on, whether in trust 
departments or out of them. We constantly 
remind our customers of the uncertainties of 
life and of the necessity for making provi- 
sions accordingly. Why should not we, who 
act as trustee for millions of dollars in trust 
funds and as executor for many estates, keep 
that idea in mind ourselves. We do. 

For many years we have endeavored to 
maintain our Trust Department so that even 
the lengthy absence of any person in the 
organization will not interrupt the work of 
the department. In fact, we have constantly 
sought to keep the department so organized 
that the immediate succession of another 
capable, experienced person always is pro- 
vided—one whom the beneficiaries already 
know and one who is thoroughly familiar 
with the affairs of the estate or trust. 

We regard this fact as being one of the 
greatest advantages we can offer when you 
appoint us executor or trustee. 


Series of Brief Messages on Wide 
Variety of Trust Services 


The Bank of California, N. A., San 
Francisco, has recently run a series of 
newspaper advertisements, two columns 
by eight inches, illustrated by pen and 
ink sketches of both interior and exterior 
of the bank. The titles and messages of 
a number of these advertisements are 
given below. 


Most Wills Are Not “Time-Proof” 


Unless your will has been reviewed since 
May 10, 1934, your estate may be subject 
to the new Federal Revenue Act of that date 
increasing the rate of taxation on estate 
transfers. 


To be sure that your will provides for the 
property distribution originally intended, it 
is safest to consult with your attorney. The 
Bank of California acts as executor, trustee, 
guardian and in all authorized trust capaci- 
ties. 


Are Your Bonds Getting Bank-Supervision? 


The care of bonds is a complete, day-to- 
day service in itself at The Bank of Cali- 
fornia. 


Coupons are collected for your account, 
and those returned unpaid are periodically 
checked. A detailed statistical record, listing 
all called bonds, is maintained. Reorganiza- 
tion plans for bond issues are closely fol- 
lowed, with your interests in mind. 


These duties are part of our specialized 
management of securities under an agency 
account. Ask a trust officer for complete 
details. 


Your Agency Account Grows in Value 


An agency account with this bank may 
begin with attention to bond maturities, col- 
lection of coupons, dividends or interest and 
the payment of tax returns. 


Later, the complete functions of the trust 
department can be called into use, rendering 
all of the services of executor, trustee and 
guardian. 

An agency account enables you to judge 
the type of estate service that may be ex- 
pected throughout your bank’s trust depart- 
ment. Ask a trust officer for particulars; no 
obligation is implied. 


Making Your Life Insurance Last a Lifetime 


It is one thing to build a comfortable in- 
surance estate for your family. It is another 
to convince yourself that the returns will be 
carefully preserved from loss, year after 
year, by your heirs. 


An Insurance Trust will prevent many of 
the losses that would ordinarily occur. 
Through it you can arrange for the sound 
reinvestment of insurance returns, the pay- 
ment of a steady income to your family, and 
special provisions against emergencies. Ask 
a trust officer to explain it to you, or tele- 
phone for a plainly written booklet describ- 
ing this service. 
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INVITATION 





Experienced in fiduciary matters since 1889, The Northern 
Trust Company of Chicago stands ready to serve in the 
probating of wills, estate management, corporate trusts. 
Your correspondence is invited on the basis of this in- 
stitution’s record through the years. 


THE NORTHERN TRUST COMPANY 


NORTHWEST CORNER LASALLE AND MONROE STREETS, CHICAGO 





Preventing An Estate Shrinkage 


Before your heirs receive their property 
bequests, there will be administration ex- 
penses, taxes, executor’s and attorney’s fees 
to meet. These immediate assessments often 
necessitate disposing of important assets in 
the estate, at less than their real value. 

This can be prevented through the crea- 
tion of a Life Insurance Trust. Your insur- 
ance companies will be glad to revise your 
policies, making them payable to a perma- 
nent trustee whose first duty will be so to 
administer the insurance funds as to pre- 
serve the balance of the estate. Let us send 
you an interesting booklet describing this 
Bank of California service. 


Make Sure of the Security Your Will 
Provides 


Are you familiar with the term, “residu- 
ary legatee”? It may have a new importance 
to you. 

A will made in 1928, for example, would 
have provided a comfortable bequest for the 
residuary legatee. But if the will should take 
effect in 1935 without having been brought 


up to date, the changes in investment values 
and tax requirements during the past few 
years may easily have left this legatee a real 
“forgotten man.” 

If your will was made before May 10, 
1934, an attorney’s review now is almost 
certain to be of value to your heirs. The 
Bank of California offers its complete trust 
facilities. 


Where Should Your Will Stop? 


Does your will end with the apportion- 
ment of the estate? 

Modern trust service has been built to 
furnish your heirs with an economical “fol- 
low-through.” By the appointment of a con- 
tinuing trustee to serve under your will you 
may secure the receipt of uninterrupted re- 
turns from sound investments, in addition 
to avoiding extra taxes and probate costs 
through successive inheritances of the same 
property. 

All trust duties at The Bank of California 
have a 70-year financial background. Ask for 
an interview with one of our officers. It will 
prove interesting and will be more than 
worth the time it takes. 
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Make Your Years of Retirement Your Own 


Many successful men are consciously di- 
recting their years of business activity 
towards the time when they will retire. To 
them a Living Trust can be made especially 
valuable. 

It has no set form—it may confer just the 
degree of discretion upon the trustee that 
you wish. In addition to the leisure it adds 
to your own lifetime, it can be made the 
means of continuing your estate’s income 
between one generation and the next, by 
eliminating the interruptions and costs of 
probate proceedings. 

One of our trust officers would be glad to 
describe this service in its application to your 
own requirements. Ask for an interview, in 
your office or ours. No obligation will be 
implied. 


Living Trust Is a Family Link 

Among all of the financial safeguards 
designed to help your family preserve an 
inheritance, a strong Living Trust is the 
most useful. 

Beginning during your lifetime, it carries 
your own financial decisions on into the 
service of your heirs. Under its terms your 


bank will agree to manage and invest your. 


capital. You may retain, or assign to an 
heir, any degree of control you think advis- 
able. 

A Living Trust can be planned to fit any- 
one’s needs, and if it covers all of your 
estate, it can serve in place of a will—elim- 
inating administration expenses. Ask any 
trust officer to describe this bank’s Living 
Trust services. You will find it an interest- 
ing consultation. 


The Care You Would “Like” to Give 
Securities 
We give the day-to-day attention to stocks 
and bonds that you would, if there were no 
other demands on your time. 


A specialized department of The Bank of 
California renders this service under an 
agency account. We keep a complete statis- 
tical record, listing all called bonds. We 
watch reorganization plans, in your inter- 
ests; attend to coupon and dividend collec- 
tions, tax payments, purchases, sales, etc. 

A trust officer would like to explain it to 
your more fully. Or telephone for your copy 
of the booklet, “Some Facts about Our 
Agency Service.” No obligation is involved. 


Full Time for Securities 


“Buy bonds and forget them” is no longer 
a fair working prescription for the average 
investor. Bonds, like all other securities, 
need specialized, day-to-day supervision. 

A department is maintained by The Bank 
of California for this sole purpose. Its duties 
include attention to coupon and dividend col- 
lections, calls and maturities, tax payments, 
reorganizations, and investment analyses. 
These services are available to you under an 
agency account, and are fully described in 
the booklet, “Some Facts about Our Agency 
Service.” Let us mail you a copy. 


Extra Value from Your Life Insurance 


You can make your insurance returns 
more valuable by giving them an extra job 
—the job of preserving the balance of your 
estate intact. 

We will be glad to show you how the in- 
surance money, coming when it is most 
needed, can be economically used in retiring 
the taxes, administration costs and special 
fees that will fall to your heirs to be met 
from their new inheritance. Any trust officer 
can arrange for a consultation. Meantime, 
telephone for an interesting 12-page booklet 
describing Insurance Trust services at The 
Bank of California. No obligation is implied, 
of course. 


Would You Write Off Your Own Assets? 


That is what your heirs may have to do if 
they are not prepared to meet the estate 
and inheritance taxes, administration ex- 
penses and special fees that will accompany 
their inheritance. It often becomes necessary 
to dispose of important assets in an estate 
at less than their real value to meet these 
immediate demands. 

You can anticipate this, economically, 
through a Life Insurance Trust. It provides 
a way of transferring the largest net estate 
to your family. An interesting booklet fully 
describes this service at The Bank of Cali- 
fornia. Let us send you a copy. 





Court Decisions 


PENNSYLVANIA 


Guardian—Delegation of Investment 
Discretion to Agent—Surcharge 


Under the laws of the Commonwealth of 
Pennsylvania relating to the investments by 
fiduciaries, a guardian is properly ‘surcharged 
where he delegates to another the investment 
of funds in his hands, even though the 
money when received by the agent is invested 
in a manner which if made directly by the 
guardian would probably be within the class 
of investments permitted by the Statute. 


Matter of Iscovitz Estate—Supreme Court of 
Pennsylvania. Opinion by Justice Maxey. June 29, 
1985—Atl.—,—_Pa.— 

On October 22, 1915, Jacob Filderman, 
appellant, was appointed guardian of Abe 
Iscovitz, a minor, by the Orphans’ Court of 
Philadelphia County. The sole asset of the 
minor’s estate was a share in certain real 
estate of which the minor’s father died 
seized and intestate. On February 3, 1920, 
by order of the Orphans’ Court, the guardian 
joined with the ward’s mother in the sale of 
this real estate, taking a mortgage in the 
amount of $3,500. On February 3, 1926, this 
mortgage was paid, and the proceeds, $3,500 
in cash, were deposited at interest for the 
minor. On March 15, 1926, the guardian 
withdrew this deposit and invested the entire 
amount in a trust certificate, designated as 
“Trust Agreement Deposit No. 1221” of the 
Central Trust and Savings Company of 
Philadelphia, organized under the laws of 
Pennsylvania. This certificate of trust agree- 
ment read in part as follows: “Received of 
Jacob Filderman, Guardian of the Estate of 
Abe Iscovitz, a minor . . . $3,500 to be in- 
vested. by us for account of holder for a 
period of six years and ... months, in a 
mortgage or mortgages to be a first lien on 
real estate in the City of Philadelphia, State 
of Pennsylvania, bearing interest at not less 
than 5 per cent per annum.” 

The Trust Company having closed, the 
guardian filed his first and final account in 
the Orphans’ Court of Philadelphia County 
and at the audit claim was made on behalf 
of his ward that he should be surcharged for 
the amount of cash that he had paid to the 
Central Trust and Savings Company. 

The Hon. Henry C. Niles, President Judge 
of the Ninth Judicial District, specially pre- 
siding, held that the application for sur- 
charge was properly made on the ground 
that the guardian himself had not invested 


the money in any legally authorized securi- 
ties, but on the contrary had entrusted it to 
another “upon its promise to do what he 
himself was under legal obligation to do.” 
(22 District and County Reports, 383.) 

An appeal to the Supreme Court of Penn- 
sylvania was dismissed on June 29, 1935, in 


an opinion by Mr. Justice Maxey, who said: 

“Section 41a of the Fiduciaries Act of June 7, 
1917, P. L. 447, provides in substance, inter alia, 
that a fiduciary may invest moneys in his hands 
‘in mortgages or ground rents in this Common- 
wealth .. .” This act was amended by the Act of 
June 29, 1923, P. L. 955, which enlarged the field 
of investment by fiduciaries by adding to the 
former act, the following: ‘or in bonds of one or 
more individuals secured by mortgage on real 
estate in this Commonwealth, which may be either 
a single bond secured by a mortgage or one or 
more bonds of an issue of bonds secured by mort- 
gage or deed of trust to a trustee for the benefit 
of all bondholders.’ The Act of April 26, 1929, P., 
L. 817, further amended the Fiduciaries Act, but 
without deciding whether or not this Act of 1929 
would have any bearing on this case if the invest- 
ment had been made subsequent to it, we need 
only point out that since the investment was made 
on March 15, 1926, our decision as to the legality 
of the investment must be based on the state of 
the laws then existing at that date. 

“The agreement above referred to, further pro- 
vided that ‘if requested so to do by the holder,’ 
i.e., the guardian, the trust company would at the 
end of the period, purchase the holder’s interest 
in the mortgage in which holder’s funds are in- 
vested hereunder, for the amount invested in 
same, plus any unpaid interest at the rate of 
five per cent. per annum.’ 

“It is obvious that the transaction between the 
guardian and the trust company when stripped 
of all verbal ‘window dressing’ was that the 
guardian loaned to the trust company his ward’s 
money at five per cent., and authorized that com- 
pany to use it (if it so chose) in certain restricted 
speculative hazards. The trust company was au- 
thorized by the guardian to loan the ward’s 
money on a first mortgage on any real estate in 
Philadelphia at any rate of interest it could get, 
reserving a return to the ward of five per cent. 
interest. The trust company in effect was invited 
by the guardian to attempt to secure as high a 
return to it (the trust company) as _ possible. 
While it must be assumed that the trust company 
would not loan money at a rate in excess of the 
legal rate of six per cent., nevertheless, the actual 
rate could be considerably more than this through 
the media of bonuses for loans, legal expenses, etc. 
The acts of Assembly governing investments by 
fiduciaries, on or before March 15, 1926 (the 
date of the investment), does in language, tenor, 
and purport, say to the guardian: ‘You must 
make investments of the money entrusted to you, 
in mortgages or ground rents in this Common- 
wealth, or in bonds of one or more individuals 
secured by mortgages on real estate in this Com- 
monwealth, which may be either a single bond 
secured by a mortgage or one or more bonds of 
an issue of bonds secured by mortgage or deed 
of trust to a trustee for the benefit of all bond- 
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holders.’ Under this law a guardian, having no 
temptation to secure an unduly high yield of in- 
terest for his ward, would naturally select invest- 
ments in which safety was the first consideration. 
Under the method resorted to here by the guard- 
ian and the trust company, the latter would 
naturally make an investment in which a high 
yield would be the chief consideration. If, for 
example, it made a loan on real estate to its full 
value, at 6% interest and also received a bonus 
therefor, with a generous charge by its attorney 
for legal services it would be running no risk 
whatsoever to itself. The investment might turn 
out to be a losing one but in that event the loser 
would be the ward, not the trust company. 

“The obligation resting on fiduciaries cannot 
be lightly discharged, as was attempted here, by 
the guardian loaning his ward’s money to the 
trust company to do as the latter pleased with it, 
provided the funds were invested in securities 
which technically conformed to the description 
of being first mortgages on real estate. President 
Judge Niles aptly said in his adjudication: “The 
guardian did not invest his ward’s money in any 
legally authorized securities. On the contrary he 
delivered it to the Central Trust and Savings 
Company upon its promise to do what he himself 
was under legal obligation to do.’ The court, en 
bane, in an opinion written by Judge Van Dusen 
also well said: ‘At no time does he [the guardian] 
have any control over the identity of the invest- 
ments, and he does not even know what they are. 
While the fiduciary may invest in an issue of 
bonds secured by a trust mortgage, it is his duty 
to select the issue himself. This is a duty which 
he cannot delegate. .. .’ 

“The decree is affirmed at appellant’s cost.” 


(Submitted by Mr. R. M. Remick, of 
Saul, Ewing, Remick and Saul, Esaqs., 
Philadelphia, expressly for TRUST Com- 
panies Magazine.) 


ILLINOIS 


Investment—U. S. Bonds Not Judi- 
cious Purchase at This Time for 
Ward’s Funds; Illinois Probate 
Judge Denies Conservator’s Peti- 
tion for Authority.— 


In re Mallon, Probate Court, Sangamon County, 

Illinois, June 20, 1935. 

The First State Trust and Savings 
Bank of Springfield, Ill., petitioned for 
authority to invest $2,100.00 of ward’s 
funds in obligations of the United 
States Government. Probate Judge Ben- 
jamin S. De Boice, after citing Section 
18 of Chapter 86 of the Lunatics, Idiots, 
Drunkards and Spendthrifts Act, relat- 
ing to investment of wards’ funds, said 
in part: 

“We only judge the future by the past, 
and any study of economic history proves 
that economic conditions do travel in cycles. 
Periods of inflation and boom characterized 
by wild speculation and soaring prices for 


all tangible goods, are inevitably followed 
by periods of deflation, business stagnation 
and lowering prices, and vice versa. For the 
past several years we have been undergoing 
one of these periods of deflation, and during 
this period of business uncertainty and low- 
ering prices, the investing public has turned 
to government obligations as a cyclone cel- 
lar in which to place its investments. This 
rush for investment in government obliga- 
tions has produced an ever-lowering rate of 
return, until the present net return on such 
obligations is around 2%. 

“Looking about us today we see evidence 
upon every hand that business recovery is 
in progress, and that the end of the de- 
pression is at hand. Everything points to the 
fact that we are upon the eve of a period 
of inflation. * * * In view of the fact that 
the national debt is today almost 29 billion 
dollars, the highest point in our history, we 
may safely say that there is a greater sat- 
uration of investments in government bonds 
among our people than ever before, and 
since we judge the future by the past, a 
look into the past is sufficient to convince 
us that just as soon as the rank and file of 
our people become convinced of the truth 
of the assertion hereinabove made that we 
are upon the eve of a period of inflation, 
there will be a wild rush to convert the low 
interest bearing investments in government 
obligations into higher interest bearing in- 
dustrials and tangible property, and we will 
witness a repetition of the experience of the 
early 20’s when government bonds sunk be- 
low 85 under similar conditions. 

“In view of these facts, this Court does 
not consider that an investment in govern- 
ment obligations at this time, when they 
yield only about 2% return, is a judicious 
investment for a Conservator to make of its 
ward’s funds. In view of the greater satura- 
tion of government bonds today, a repeti- 
tion of the conditions of the early 20’s may 
produce an even greater loss, and govern- 
ment bonds will probably go even lower than 
they did at that time. Certainly it is not 
judicious to risk the loss of 15% of the 
principal in the hope of earning a mere 
2% return thereon. 

“The above sets forth the best judgment 
of this Court as to the economic situation 
existing at the present time. However, 
should anyone take issue with the views 
hereinabove expressed by this Court as to 
the imminence of inflation and economic re- 
covery, the answer to such objections is, that 
if we are not on the verge of inflation and 
economic recovery, then the situation is 
growing steadily worse. If this be true, at 
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the present rate of spending the government 
is going in the hole at the rate of about 
281 million dollars per month, and the day 
is not far distant when faith in government 
credit will be lost. Whenever this happens 
there will be a general disintegration of the 
whole economic structure, and government 
bonds will be practically worthless. It is the 
opinion of this Court that such a situation 
is not imminent, but you can take either 
horn of the dilemma‘ you choose, and you 
still get the same answer. Government 
bonds are not desirable investments for 
ward’s funds at this time. 

“It will be noted that Section 18 of the 
Lunatics, Idiots, Drunkards and Spendthrifts 
Act, hereinabove quoted, authorizes invest- 
ment in real estate mortgages. Experience 
with former economic movements of the 
character we are at present embarking 
upon, shows that upon such inflationary 
movements real estate price trends are up- 
ward, and security in real estate mortgages 
is therefore enhanced. At the present time 
the prevailing interest rate upon real estate 
mortgages is between 5% and 6%, and al- 
though as yet real estate is not moving upon 
the market fast enough to satisfy the de- 
mand for this kind of investments, yet, we 
feel safe in predicting that the day is not 
far distant when such investments will be 
plentiful. 

“The Court therefore finds that the prayer 
of the petition for authority to invest ward’s 
funds in government securities should be, 
and the same is hereby denied, and the 
petitioner is instructed to hold said funds 
on deposit and make diligent effort to find 
investment in the class of real estate mort- 
gages described in said Section 18, herein- 
above quoted, or some other legal invest- 
ment which will pay a comparable return.” 


MICHIGAN 
Drafting Legal Instruments—Detroit 
Bar Association Obtains Decree 
Enjoining Trust Companies from 
Specified Acts 


Detroit Bar Association, George E. Brand, Ezra H. 

Frye and Ben O. Shepherd v. Union Guardian 

Trust Company, Circuit Court of Wayne County, 

Michigan, June 12, 1935. (Similar decrees entered 

in Detroit Trust Company and Equitable Trust 

Company cases.) 

Defendant permanently enjoined and re- 
strained from: 

“(a) drafting, or having drafted for 
others by its attorney or attorneys or others 
selected or paid by it therefor, any will or 
trust agreement or proposed form or outline 
thereof intended for individual use; 


“(b) from soliciting law business from the 
public directly or indirectly and from fur- 
nishing to prospective testators or trustors 
the names of, and from recommending attor- 
neys for the drafting of wills and trust in- 
struments under which it acts or is to act as 
fiduciary and from advising testators and 
trustors concerning attorney fees for draft- 
ing such instruments; 

“(c) furnishing or giving legal advice to 
any beneficiary of, or person interested in, 
any estate or trust in connection with which 
it is or is to become fiduciary; 

“(d) performing any act or drawing any 
paper which would otherwise constitute the 
practice of law in connection with the admin- 
istration of any estate in the Probate Court 
or any other court except the same be or- 
dinary or incidental services for which no 
charge is made or fee claimed.” 

The word “fiduciary” as used in the para- 
graph quoted above shall include the rela- 
tionship of said defendant as “executor, ad- 
ministrator, administrator de bonis non or . 
with the will annexed, guardian, trustee 
(testamentary and otherwise) , agent, escrow 
agent, depositary, receiver, custodian and 
conservator.” 

A bulletin published by the American Bar 
Association Committee on Unauthorized 
Practice of the Law is authority for the 
statement that “in order to clarify the mean- 
ing of this phrase (ordinary or incidental 
services) an appeal will be taken to the 
Supreme Court of Michigan by the Bar 
Association and it is expected that the trust 
company will appeal on that part of the 
decree concerning wills and trust agree- 
ments; the hearing on appeal will be at the 
October term.” 


NEW YORK 
Wills—Bequests Conditioned on 
Acquiescence by Beneficiaries to 
Past Actions of Trustees of Irre- 


vocable Trusts. 


In the matter of the application of Vincent Dyck- 
man Andrus, for a construction of the last will 
and testament of John E. Andrus, deceased, and 
a determination as to the validity or effect of its 
provisions. Decided July 2, 1935. 


The Will and three Codicils thereto of 
John E. Andrus, who died on December 26, 
1934, a resident of Westchester County, New 
York, were duly admitted to probate in the 
Surrogate’s office of said County. 

Mr. Andrus recited in his will that, dur- 
ing his lifetime, he had created two irre- 
vocable trusts, that he had been familiar 
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with the operation and management thereof, 
and that he desired that all that had been 
done by the trustees under the inter-vivos 
settlements should be acquiesced in, ratified 
and approved by the legatees and devisees 
under his will who were also interested in 
the trust estates. 


The testamentary clause in question read: 


“And I do declare and direct (and all the dis- 
positions of my property by this will I make 
subject to this condition) that all devises, be- 
quests, benefits and gifts provided for herein are 
and shall (in addition to such other limitations 
and conditions as are herein contained) be, and 
I hereby give, devise and bequeath the same, 
upon the further specific condition that each and 
every of the beneficiaries herein named to re- 
ceive any part of my estate, directly or indirectly, 
immediately or at any time after my death, shall, 
by a writing in form satisfactory to my executors 
and/or trustees (and within a time to be specified 
by my said executors, and/or trustees), respective- 
ly acquiesce in the administration of said trusts 
and each of them, and approve, ratify and confirm 
all acts and things done by the respective trustees 
thereunder and their successors and each and every 
of them with respect to the administration of 
the trust properties under both or either of said 
trust agreements and the income therefrom.” 


At the time of his death judicial proceed- 
ings were pending for a judicial settlement 


of the accounts of the trustees under the 
inter-vivos trusts. On an application for a 
construction of this provision of the will by 
an infant beneficiary, Surrogate Slater held 
that the condition was invalid for all pur- 
poses, against public policy and contrary to 
the Constitution of the United States and 
the State of New York, in the following 
comment: 


“The maker of a trust cannot be permitted to 
thwart the provisions of the Constitution and 
the statute law of the State, and the powers and 
jurisdiction of a court which controls the ad- 
ministration of a trust, by inserting in his will a 
condition subsequent of the type and character 
of the one in the instant case. 

“If so, the trustees would be permitted to vio- 
late the law and the public policy of the State 
with impunity and deprive the beneficiaries of 
their property without due process of law as 
guaranteed by the State and Federal Constitu- 
tions.”’ 


NEW YORK 
Life Insurance — Cancellation of 
Change of Beneficiary.— 


Gertrude F. Rosenblum, plaintiff-respondent, v. 
Manufacturers Trust Company, individually and as 
executor and trustee, defendant-appellant; The 
Mutual Life Insurance Company of New York, 
defendant; Helene Myra Rosenblum, defendant- 
respondent ; Edward Rosenblum and Dorothy Ros- 
enblum, defendants-appellants. N. Y. Supreme 
Court, Appelate Division. Decided June 14, 1935. 


Joseph I. Rosenblum created a life insur- 
ance trust, which provided for the adding of 
other life insurance policies. On the death 
of the insured, the proceeds were to be 
divided in such number of equal parts or 
funds “as there shall be children of the set- 
tlor in being at the time of the execution 
of this agreement.” At the time of execution 
of the trust indenture, the settlor had two 
living children by a former marriage. Sub- 
sequently, he took out four additional poli- 
cies, naming his wife as beneficiary, but 
later, after the birth of a third child, he di- 
rected that the appellant-trustee be made 
the beneficiary. In this equity action plain- 
tiff seeks to cancel this change of beneficiary. 

Excerpts from the opinion by Mr. Justice 
Townley follow: 

In this complaint in effect the plaintiff 
concedes that the insured was privileged to 
change the beneficiary of the policies. Plain- 
tiff further concedes that by the change of 
beneficiary the insured intended that plain- 
tiff was not to receive the proceeds of the 
policies. Plaintiff makes no charge that the 
insured did not intend the trustee to be the 
legal beneficiary of the policies. When anal- 
yzed the complaint amounts to a claim that 
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in plaintiff’s opinion the insured would not 
have changed the beneficiary if he had not 
been mistaken about the terms of the trust 
which he himself had previously established. 
The insured, however, knew that his older 
children would benefit by the change and 
so intended. 

By plaintiff’s own admission she is a vol- 
unteer and is no longer a party or privy to 
the contracts of insurance. To maintain a 
suit for the cancellation or rescission of a 
contract, plaintiff must be a party or privy 
(Insurance Co. of Penn. v. Park & Pollard 
Co., 190 App. Div., 388). The fact that the 
plaintiff is the wife of the insured and that 
she has a child who has not been provided 
for in the trust agreement is no ground for 
holding that this volunteer has an equitable 
interest in the proceeds of the insurance 
policies or such a right as to establish her 
legal interest in the policies. This was de- 
cided by the Court of Appeals in Young v. 
Young et al. (80 N. Y., 422) as follows: “It 
has, in some cases, been attempted to es- 
tablish an exception in favor of a wife and 
children on the ground that the moral ob- 
ligation of the donor to provide for them 
constituted what was called a meritorious 
consideration for the gift, but Judge Story 
(Eq. Jur., vol. 2, sec. 987, and vol. 1, sec. 
443) says that that doctrine seems now to be 
overthrown, and that the general principle 
is established that in no case whatsoever will 
courts of equity interfere in favor of mere 
volunteers, whether it be upon voluntary 
contract, or a covenant, or a settlement, how- 
ever meritorious may be the consideration, 
and although the beneficiaries stand in the 
relation of a wife or child.” 

We may say in passing that there is seri- 
ous doubt whether the allegation of mistake 
as set out in this complaint is a natural con- 
clusion of fact from the conceded evidentiary 
facts as to the voluntary making of the 
original trust deed and the voluntary change 
of beneficiary. The reasonable conclusion 
from the facts, it seems to us, is that the 
insured was quite conscious of what he was 
doing. 

The interest of plaintiff in the proceeds 
of these policies ended on the new legal ap- 
pointment. The cases relied on by plaintiff 
to the effect that a failure to make a valid 
appointment to a new beneficiary leaves the 
ownership of the proceeds in the first bene- 
ficiary (Smith v. Boston, &c., Railroad Re- 
lief Assoc., 168 Mass., 213; 2 Couch Cyc. of 
Ins. Law, sec. 326; Sangunitto v. Goldey, 88 
App. Div., 78; Coyne v. Bowe, 161 N. Y. 633, 
affirming 23 App. Div., 261; Garner et al v. 
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Germania Life Ins. Co., 110 N. Y. 266; Di 
Messiah v. Gern, 10 Mise., 30) are not in 
point. These cases all relate to legal rights 
under the contract of insurance where no 
legal change was effected either because the 
provisions relating to change in the policy 
had not been complied with or because there 
had been an attempt to appoint a person in- 
eligible under the terms of the policy. In 
the present case there was a legal change 
made in accordance with the terms of the 
policy of an eligible designee. 

We know of no precedent for the claim 
that when a trustee has been duly appointed 
as beneficiary the ousted beneficiary can say 
that the appointment fails because the trus- 
tee is not going to be able to carry out in 
part the wishes of the deceased insured. It 
seems to us that once the new appointment 
has been legally effected, what the trustee 
does with the proceeds of the policy is not 
a question in which the former beneficiary 
as such has any interest. No principle pecu- 
liar to insurance law is involved. Any ques- 
tion must be raised by attacking the trust 
deed. If there are insuperable legal difficul- 
ties to such a course, the court cannot allow 
the same result to be obtained by indirection 
when to do so would completely thwart the 
settlor’s known intention. 

Finally, we are constrained to repeat that 
the claim made is unconscionable. Conceding 
that the settlor intended to divest her of her 
interest and that his intention will be car- 
ried out to benefit two of his children, the 
natural objects of his bounty, plaintiff con- 
cludes, nevertheless, that the settlor’s inten- 
tion should be defeated as to these two chil- 
dren and that the entire proceeds of the 
policies should go to herself. The claim of- 
fends one’s sense of natural justice and the 
complaint fails for want of equity as well 
as for the other reasons above set out. * * * 

All concur. 
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RESOURCES 


CASH AND DUE FROM BANKS .. . » « « « $ 528,863,069.24 

U. S. GovERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED . . o « « « 86a 66361071 

STATE AND MuniciPat SECURITIES MATURING WITHIN 
TWO YEARS .. a oe ee ae 64,086,986.35 
OTHER STATE AND MouniciPat SECURITIES a a ae oe 23,768,064.99 
OTHER SECURITIES MATURING WITHIN TWO YEARS . . 21,930,470.72 
FEDERAL RESERVE BANK STOCK ........ 8,160,000.00 
OTHER BONDS AND SECURITIES. . . — 90,104,180.72 
Loans, DISCOUNTS AND BANKERS’ ACCEPTANCES . . . 639,394,724.19 
BANKING CE oe: die stk ke he eae Oe, 39,464,171.39 
ES ae ee ee ee ee ee ee 4,051,691.33 
MortTGAGES . . ee ee ee 1,765,542.11 
CUSTOMERS’ ACCEPTANCE LIABILITY “ee a ae ee 15,974,210.42 
ee +. - of we & i} ae we oe ee ee 16,477 ,346.48 
$2,027 ,704,068.65 





LIABILITIES 

CAPITAL—PREFERRED. . . ... . . . « + «$  50,000,000.00 
CaPITAL—COMMON ........ 2 « « « 100,270,000.00 
SURPLUS . . ek Se te ce a 50,000,000.00 
UNDIVIDED PRoFITs —_— ee @ wet ee ae 20,850,876.94 
RESERVE FOR CONTINGENCIES teense Se elt sah ae ae og 18,263 ,470.22 
RESERVE FOR TAXES, INTEREST, ETC.. . . .... 1,003 ,121.74 
DEPOSITS . . . os « we « « ree 
CERTIFIED AND CasHIER’ Ss ; CHECKS a a ee ae ae 25,022 666.67 
ACCEPTANCES OUTSTANDING. . . ...... . 17,800,488.50 
ITEMS IN TRANSIT WITH BRANCHES . .. . a % 546,469.30 

LIABILITY AS ENDORSER ON ACCEPTANCES AND "FOREIGN 
ee «6 «-. Sse eS te ae oe ae 4,191,638.67 
OTHER LIABILITIES fee te as” ake” sae Se the oe ac 4,649,349.70 
$2,027,704 ,068.65 





United States Government and other securities carried at $137,401,808.74 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 
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Living Probate—Testators in Civil Law 
Countries May Establish Validity of 
Wills During Lifetime—Satisfactory Re- 
sults Reported—Careful Study of Plan 
Recommended 
American Bar Association Journal, July, 1935. 
Pages 427-429. By HARRY KUTSCHER, Member 
of the New York Bar. 

“Testators are anxious that their estates 
be distributed among the objects of their 
bounty in accordance with their express di- 
rections contained in their Wills. They have 
in mind the prevention of family discord 
and wasteful litigation, plan their Wills 
with reference to family and estate, and 
take considerable pains to have them skil- 
fully drafted. They are desirous, also, that 
their estates be administered by persons in 
whom they repose confidence. They will 
often go to great lengths and considerable 
expense in order that their wishes and in- 
structions be carried out. Yet, in spite of 
every caution and effort, it cannot be said 
that in English Common Law jurisdictions 
a testator may have reasonable assurance 
that his testament will be produced and ad- 
mitted to probate, free of contest, and within 
a reasonable time after his death. 

“Neither legal formality, strictly observed 
in the execution of the instrument, nor the 
careful and ingenious taping and sealing of 
the document, afford protection against the 
covetous or unscrupulous. It is a matter of 
frequent occurrence, after the death of a 
client who has executed a Will, to find no 
trace of it in his safe deposit box or other 
place of safekeeping, with the result that 
the estate is administered and distributed 
under the intestate laws and contrary to the 
known provisions of the missing Will. Inter- 
ested persons, besides abstracting Wills 
from places of safekeeping and destroying 
them, may remove pages and substitute 
others. There is a further hazard: A gen- 
uine Will has often been set aside as a for- 
gery and a spurious one probated in its 
place. 

“The testator may accidentally misplace 
his own Will, or, in his anxiety to prevent 
his wishes becoming known until after his 
death, may hide the Will so ingeniously as 
to prevent its discovery. He may even ex- 
ecute a Will in another jurisdiction and 
leave it in the care of an attorney there. It 
is unnecessary to describe the distress and 


Selected Articles 


confusion which results when a lost Will so 
secreted by the testator comes to light after 
his estate has been wholly or partially dis- 
posed of under the intestate laws or pur- 
suant to the directions of a document which 
the newly-found instrument had revoked. 

“Even if the Will, intended by the testa- 
tor to be his last Will, should survive these 
hazards and be submitted for probate after 
his death, there is always the risk of a con- 
test over the testator’s mental capacity to 
execute it, or of its having been executed 
through fraud or undue influence. Then there 
is the matter of expense incidental to pro- 
bate. The present requirement in numerous 
jurisdictions of service of citation upon 
all interested parties often entails heavy 
expense. Sometimes a citation must be pub- . 
lished or served outside the state. Occasion- 
ally it happens that distributees are scat- 
tered and reside outside the country. Not 
infrequently immediate action is necessary 
to safeguard the assets of the estate during 
delay in admission of the Will to probate, 
and it becomes necessary to apply to the 
Court for temporary administration. 

“In Civil Law jurisdictions, as for example 
the State of Louisiana, the Province of 
Quebec, countries in South America and 
Europe, the question of execution, safe- 
guarding and probate of Wills is viewed far 
more practically. * * * 

“* * * under the Civil Law, a testator may 
establish the validity of his Will during his 
own lifetime by authentication before a 
public notary, in the presence of a pre- 
scribed number of witnesses. The method of 
execution and authentication common in 
Civil Law jurisdictions might well be in- 
corporated into our law. Civil Law juris- 
dictions usually require that the Will be 
taken down by the notary from oral dicta- 
tion by the testator, the notary then reading 
the completed document back to him. Civil 
Law jurisdictions are not concerned with 
our concepts of trusts nor with the rule 
against perpetuities, and such writing may 
be practical there. However, that require- 
ment need not be followed in this country, 
as Wills are generally drawn by skilled 
draftsmen under our laws. 

“One method by which the validity of a 
Will might be presumptively established by 
the testator during his lifetime is the fol- 


‘ lowing: 
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“The testator would personally appear 
and present his Will to a designated official 
of the Probate or Surrogate’s Court. He 
would be accompanied by his witnesses, in- 
cluding his attorney, if he wished, as a fur- 
ther safeguard and to assure regularity. 
The official would ask the testator prescribed 
questions to make certain that he knew the 
nature of his act, the extent of his property, 
and the objects of his bounty. The attorney, 
if present, would then make affidavit that he 
had read to the testator or exhibited to him 
for examination the specific instrument 
sought to be authenticated as his Will, there- 
by establishing that the testator was fully 
acquainted with its provisions. In the ab- 
sence of such affidavit, the Will would be 
read to the testator by the official, all other 
persons being then excluded, if the testator 
so request, to insure privacy. The testator 
then, in the presence of the subscribing wit- 
nesses and the official, would sign the Will 
which would have the usual attestation 
clause. The subscribing witnesses would 
then sign their names pursuant to the statu- 
tory requirements. 

“Instead of executing the Will before the 
court official, the testator, if he so desired, 
could have the formalities of execution take 
place either in the privacy of his lawyer’s 
office or his home, as is now the practice. In 
such case he and his witnesses would there- 
after attend at the Probate Court solely for 
the purpose of authentication, and they 
would acknowledge their signatures and the 
due execution of the Will to the court offi- 
cial, pursuant to statutory requirement. The 
attorney, if present, would also make affi- 
davit that he had read the Will to the testa- 
tor or exhibited it to him for examination. 

“In either case, the subscribing witnesses 
would also make their usual written deposi- 
tions before the official. The witnesses hav- 
ing thus appeared during the lifetime of the 
testator together with the testator himself 
to prove the due execution of the Will, it 
would be unnecessary for them to appear 
again after his death. 

“The document, having been duly exe- 
cuted, would be sealed and filed away in the 
vaults of the Court, its genuineness estab- 
lished. With it would be sealed and filed the 
affidavits of the subscribing witnesses, to- 
gether with the attorney’s affidavit, if it be 
required by the statute, and a certified state- 
ment of the court official as to the answers 
made by the testator to the questions pro- 
pounded by him. The Will would not be 
opened until after the testator’s death. The 
testator, however, would be privileged to 
regain possession of it during his lifetime 


upon duly making demand for its return, 
and he might make alteration as often as 
changed circumstances required. The testa- 
tor’s privilege of executing and authenticat- 


- ing a subsequent Will or codicil with the 


same formalities would not be curtailed or 
limited in any way. If, upon the testator’s 
death, he had not revoked the document or 
removed it from the custody of the Court, it 
would be presumed to be valid and could 
without further formality be admitted to 
probate. 

“Tt may be noted that authentication of a 
Will in the lifetime of the testator in the 
manner suggested would raise a strong pre- 
sumption as to place of domicile, an im- 
portant consideration in estate and inherit- 
ance taxation, where there arises the 
question of the right, as between several 
states, to tax the estate of a decedent. 

“It may be suggested by some attorneys 
that if such a procedure of authentication 
during the lifetime of the testator were 
adopted, citations be served upon parties 
interested at the time of such authentica- 
tion, as is now done in some jurisdictions in 
the case of probate after death. This would 
have a strong appeal for many because of 
its similarity to the present usual procedure 
in some jurisdictions in case of probate 
after death, but it would not be practicable, 
nor would it be constitutional. 

“In 1883, the Legislature of the State of 
Michigan enacted a statute under which 
Wills might be probated during the lifetime 
of a testator and providing for citations to 
be served at the time of such probate upon 
interested parties who might come in and 
contest probate. The statute was reviewed 
in Lloyd vs. Chambers, supra. In that case, 
the testator’s wife sought to contest probate 
upon the question of mental competency. 
The Court pointed out that the statute was 
unconstitutional in that it provided for what 
was not really a judicial proceeding. It was 
held that as there are no heirs to the living 
and it could not be determined who was 
interested in the estate of the testator until 
his death, it was improper to permit persons 
to come in to contest the Will during the 
testator’s lifetime. 

“The suggested procedure would be free 
from the foregoing criticism and is substan- 
tially similar to the mode of authentication 
which has been followed for so long a time 
in other countries with satisfactory results. 
In this connection, it is well to note that in 
the State of New York not more than 2 per 
cent of contests in probate proceedings were 
successful. Since most Wills are admitted 
to probate without contest of any kind, it 
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follows that only an infinitesimal number of 
Wills offered for probate are actually open 
to question as to their validity. For such 
cases suitable provision might be made, 
granting to proper parties the right to con- 
test in cases where it is believed there has 
been undue influence, fraud or testamentary 
incapacity. 

“In view of the very strong presumption 
of regularity in cases where the Will was 
authenticated in the manner suggested, the 
rights of all interested persons would be 
amply protected by service, by registered 
mail, of notice that the Will had been ad- 
mitted to probate. (In some jurisdictions the 
mere filing of a Will and proving of signa- 
tures is now sufficient, and the Will may 
thereafter be contested within a specified 
time.) Within a prescribed period after such 
service, those interested could petition to set 
aside the Will if statutory ground for doing 
so existed. The interests of infants could be 
amply safeguarded by the appointment of a 
special guardian to receive notice. 

“The principal grounds of contest in the 
probate of Wills are whether or not the 
instrument bears the true signature of the 
testator and whether it was executed pur- 
suant to statutory requirement. These ques- 
tions and that of fraud in the factum would 
be done away with entirely. Questions of 
undue influence or fraud inducing execution, 
or mental competency would be the only re- 
maining grounds of contest, and in these 
cases the presumption of regularity would 
be so strong that contests based thereon 
would be all but entirely eliminated. 

“The procedure of living probate is sim- 
ple, inexpensive and reasonably certain. The 
death of the testator, without having re- 
voked a Will so authenticated, would bring 
the instrument into effect immediately, with 
full protection to the rights of all interested 
parties. It would not be necessary to go to 
the expense of advertising or serving cita- 
tions either within or without the state, as 
is now done in many jurisdictions. In many 
estates the simplicity of succession to inter- 
ests under the Will, which would result from 
the elimination of formalities of probate, 
especially in cases where there are non- 
resident relatives of the testator upon whom 
citation would be served under the present 
practice in force in some jurisdictions, would 
effect substantial savings. In larger estates, 
temporary administration and uncertainty 
in the vesting of important interests under 
the Will would be avoided. In the case of all 
estates, contests, with their resultant dis- 
sipation of estate assets, brought on by 
those desiring to delay the administration 


Missouri’‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


It is the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


! 


of the estate in the hope of obtaining a set- 
tlement of an unjust or doubtful claim or of 
invalidating the Will in order to obtain 
interests in the estate under the intestate 
laws, would become relatively infre- 
quent. * * * 

“The writer has not attempted to give the 
details of statutory enactment which might 
be necessary for the suggested procedure. 
Matters like notice to distributees and lega- 
tees, guardianship for infants, costs to be 
assessed against unsuccessful litigants in 
case of contests, and the like, are properly 
for a judicial council, Bar Association com- 
mittee or legislative committee to pass upon. 
Mention of these details, however, will round 
out the picture for some who might other- 
wise question the practicability of the plan 
proposed. * * *” 


Real Estate Mortgage Bonds As 
Trust Investments.— 


“University of Pennsylvania Law Review,’’ June, 
1935. Pages 953-967. By HENRY GOULEY, mem- 
ber of the Delaware County, Pennsylvania Bar. 


‘Recent audits of fiduciaries’ accounts 
have shown the great extent to which the 
phenomenal rise in large commercial and 
multiple unit dwelling construction wit- 
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nessed in the past decade was financed by 
monies held in trust. In many instances, 
there were departures from the time hon- 
ored investments in small mortgages pur- 
chased outright, the legality of which as 
trust investments cannot be questioned, 
into a field comparatively new—bonds 
secured by a single mortgage or by groups 
of mortgages, usually given to a trustee. 

‘Most of the investments in mortgage 
bonds, or certificates as they are sometimes 
called, were purchased from or through the 
medium of a guaranty company, which 
' would underwrite or finance the particular 
transaction, and have the mortgage made 
either to itself as trustee, or to a subsid- 
iary or affiliated corporation. The trustee 
would thereupon issue bonds or certificates 
of participation, which were usually accom- 
panied by the guaranty company’s policy 
guaranteeing the payment of the principal 
and interest. By this means, it became pos- 
sible for fiduciaries to invest comparatively 
small sums at a higher rate of interest than 
could ordinarily be obtained. In many such 
cases, the enforcement of the terms of the 
mortgage was supervised by the house of 
issue or by the guarantor of the bonds. 

‘There were some instances in which the 
mortgage was taken directly by the fiduci- 
ary in its name as trustee, and shares or 
participations were allotted by it to its 
various trust accounts. In such cases, the 
mortgaged property was examined by the 
fiduciary’s own appraisers, passed upon by 
its investment committee and thereafter 
supervised by it. This, in the opinion of the 
writer, was a more satisfactory form of 
investment for the reason that it placed the 
control of the security directly in the hands 
of the fiduciary. With the exception of pos- 
sible objection to the particular type of 
property secured by the mortgage, there 
can be little criticism of this means of in- 
vesting trust funds. 

‘Many of the bonds were secured by mort- 
gages upon huge projects, including hotels, 
factories, loft or commercial buildings, 
motion picture theatres, department stores, 
office buildings and apartment houses. The 
importance of their legality for trust in- 
vestments is consequently far-reaching in 
the commercial world. As yet, the issue 
cannot be said to have received judicial 
determination. Despite the large amounts 
of trust funds which have been rendered 
non-liquid or have actually been lost in 
these investments, few attacks have been 
made on either the legality or feasibility 
of bonds or guaranteed certificates as in- 
‘vestments for fiduciaries. In many states, 


investment of trust funds in certificates of 
participation or in bonds secured by mort- 
gages has been authorized by statute. 
Where so sanctioned, the validity of par- 
ticular investments of that type has been 
questioned in only a few jurisdictions. * * *’ 

The author reviews New York, Pennsyl- 
vania and Kentucky cases and other states. 

‘In seeking to determine whether mort- 
gage bonds are legal investments for fidu- 
ciaries, problems created by the particular 
circumstances will arise in each case. There 
are, however, some which are the most 
fundamental and most frequently recurring, 
and which are capable of generalized treat- 
ment. 


Delegation of Duty to Make Investments 


‘This problem arises where the trustee 
purchases the bonds or guaranteed certifi- 
cates from a mortgage guaranty company 
or other house of issue, and usually in reli- 
ance upon the information set forth in the 
printed prospectus furnished by the under- 
writer. 

‘A trustee’s duties can be placed in two 
classes: (1) discretionary or personal; (2) 
administrative or ministerial. The first class 
include those duties upon the performance 
of which depend the income to be received 
by the beneficiaries and the safety of the 
corpus. One of those duties is the making 
of investments, and requires the exercise 
of that caution, prudence and skill which 
the testator is presumed to have thought 
existed in the person whom he selected to 
act as the trustee of his estate. Duties of 
the second class include such routine mat- 
ters as the receiving of income, paying of 
taxes, checking of fire insurance, collection 
of rents, inspecting of repairs and distri- 
bution of income. Duties of the first class 
cannot be delegated to third persons, as can 
the purely ministerial functions of the 
second. The making of investments is a 
duty involving the use of discretion and 
must be performed by the fiduciary per- 
sonally. Naturally, if the trustee be a cor- 
poration, it must function through its 
officers and agents, but its agents must be 
distinguished from third persons, such as 
officers and agents of the mortgage guar- 
anty and investment companies. Where the 
fiduciary makes the investment upon the 
strength of a prospectus furnished by the 
house of issue, and does not examine the 
mortgaged property or the neighborhood in 
which it is located, nor ascertain the type 
of occupancy, can it be said that he has 
exercised the necessary caution and pru- 
dence? 
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‘In certain cases where investments so 
purchased, have been questioned, account- 
ants have offered the valuations made by 
appraisers employed by the mortgage com- 
panies. It is to be expected, however, that 
such appraisers, no matter what their 
standing and reputation in the community, 
are influenced in their opinions, to some 
degree, by the expectations of their em- 
ployers. There are, furthermore, factors 
other than values of ground and buildings 
which must be taken into consideration by 
the fiduciary, such as the uses and avail- 
ability of the property in the event of fore- 
closure. These factors cannot be properly 
considered by a perusal of the cold type of 
a prospectus written with an eye directed 
solely to the sale of the security. 

‘It is the writer’s contention that the 
mortgage company acts as the agent of the 
mortgagor, in disposing of the issue of 
bonds, and that as it is equally interested 
in their sale, its appraisers are those of the 
mortgagor. In England, it has always been 
the rule that trustees relying upon the 
mortgagor’s valuations rather than upon 
their own, are liable for any loss. There 
are American cases to the same effect. 


Exercise of Diligence After the Making of 
the Investments 


‘It has long been recognized that a trus- 
tee’s duty does not end with the making of 
a proper investment. He must continue to 
exercise the sound discretion and the care 
and diligence in the management of the 
investment that prudent men in general 
would exercise in the management of their 
own affairs, and even with the somewhat 
increased measure of responsibility owing 
to funds belonging to other persons. This 
requirement of vigilance after investment 
is pertinent to the present inquiry in sev- 
eral respects. 


Surrender of Control to the Corporate 
Mortgage Trustee 


‘The majority of the bonds issued under 
mortgages to corporate trustees contain 
what is known as an irrevocable power of 
agency, of which the following is typical: 


“The holder of this bond shall not have the 
right to levy upon or cause the mortgaged prop- 
erty to be sold under or by virtue of any judg- 
ment that may be obtained by reason of default 
in the payment of the principal hereof, or of the 
interest hereon, when and as the same shall 
become due by lapse of time or in pursuance of 
any of the provisions of said mortgage; but such 
proceedings shall be had only by the Trustee 
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under the mortgage as aforesaid on behalf of 
and for the equal benefit of all holders of said 
bonds, on its own initiative or upon demand in 
writing of the holders of not less than twenty- 
five per centum in amount of said bonds then 
outstanding and unpaid as is provided in said 
mortgage.”’ 

‘Accordingly, it would seem that upon the 
purchase of bonds of this type, the fidu- 
ciary has surrendered the right of super- 
vision and control over the investment, the 
exercise of which is necessary for the pro- 
tection of the corpus. 

‘There has long existed the doctrine that 
the duties imposed upon a trustee by the 
bestowal of a testator’s confidence or by 
mandate of court, involve the exercise of 
a care and discretion which are not dele- 
gable. While it is true that many of the cases 
refer to situations where the fiduciary sub- 
mits to joint or exclusive control of a 
surety, the rule has been applied to a con- 
tract made by a trustee with a trust com- 
pany for the assumption of her duties. The 
foundation of the doctrine lies in the neces- 
sity of exacting the maintenance of a sharp, 
alert and ever watchful vigil by persons 
entrusted by or with the aid of the law, 
with the care of other people’s monies. 
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Should it not follow that the doctrine should 
comprehend mortgage bond investments? A 
fiduciary might argue that since the legis- 
lation authorizing or permitting invest- 
ments in bonds secured by mortgages or 
deeds of trust usually provides that the 
mortgagee (sometimes corporate) shall hold 
the property for the benefit of all bond- 
holders equally, a surrender of control by 
each investor is essential for the proper 
management of the security. But it may 
more forcibly be contended that the legis- 
latures never intended that the recognized 
duties of a fiduciary for the performance 
of which he was responsible to the court, 
could be shifted with impunity to a third 
person (the mortgage trustee), over whom 
the court could have no jurisdiction to im- 
pose its decrees in the event of such negli- 
gence in the management of a security as 
would ordinarily justify a surcharge of a 


fiduciary primarily responsible to the court. 
* * 


‘In recent years, it has frequently hap- 
pened that during the period of the fidu- 
ciaries’ inattention to and neglect of the 
investment and its security, not only has 
the property depreciated and the mortgage 
terminated by repeated breaches of its 
terms by the. mortgagor, but subsequently 


the mortgage guaranty company has be- 
come insolvent and its policy, costing as 
much as one-half per cent. per year (by 
permission of the legislature in 
states), has been rendered worthless. In 
such cases, if the fiduciary by proper dili- 
gence, could have ascertained the default 
and collected the principal and interest 
from the guarantor, his failure to do so 
should subject him to surcharge therefor. 
Such indifference to a moral as well as 
legal, responsibility should not be approved 
when the question of the fiduciary’s liability 
is squarely before the courts. It would 
seem to the writer that the legislatures 
never intended that the fiduciary making 
such investment should be deprived com- 
pletely of his individual right of action and, 
perforce, be restrained from keeping a 
“watchful eye” on the management of the 
security, or that he should, by making such 
investment, be relieved completely of all the 
duties of a fiduciary heretofore recognized 
as accompanying his appointment. The acts 
are not meant to excuse indifference to the 
care and management of trust funds. 


Investments in Commercial Enterprises 


‘The opening of the huge amounts of 
trust funds to the real estate market occa- 


some. 


sioned by the authorization of investments 
in bond issues secured by mortgages, made 
possible the promotion of many projects of 
varied nature. It has been an accepted rule 
that a fiduciary, when making a mortgage 
investment, should have in mind, first and 
foremost, the possibility that he might, at 
some time, have to foreclose and take over 
the security. He would then have to think 
of the marketability of the foreclosed 
property. Would it be such as would have 
a reasonably wide potential market, or 
would it be such as would, by its very 
nature, be available for use to only a com- 
paratively few persons. From a rental 
standpoint, there is ordinarily a relatively 
large market for the average small dwelling 
house; from a sale standpoint, the market 
is large because of the small amount of 
capital necessary. Its size also makes it 
possible for the fiduciary to exercise a per- 
sonal supervision and control. 

‘On the other hand, an investment in a 
bond secured by a mortgage on a sky- 
scraper, a hotel, or a loft building gives 
him no individual right of possession in the 
event of default and, in the event of a fore- 
closure, no individual right of supervision 
and control. These large buildings, financed 
by mortgages running into the millions of 
dollars, are primarily the children of 
periods of inflation. On foreclosure, they 
truly become orphans. From a viewpoint of 
liquidity, the possibility of a sale at a 
figure commensurate with the amount in- 
vested is problematical. Usually, no one 
individual can be found as a purchaser, and 
the mortgage trustee is faced with the pros- 
pect of going into the business of the par- 
ticular investment, with the attendant 
necessity of a further delegation of duties 
to managers and their assistants. 

‘If we consider the modern large hotel, 
we find that it contains a catering depart- 
ment, ballroom business, restaurants, laun- 
dries, lodge and convention rooms, stores, 
ticket agencies and, in short, many ventures 
besides the primary purpose of affording 
lodging. Are these not business ventures 
and purely commercial projects, dependent 
upon the fluctuations of general business 
conditions? Were a trustee to invest in a 
single one of these enterprises, he would 
probably find himself surcharged, in the 
event of a loss. Even though his invest- 
ment were further secured by a mortgage 
on the real estate, he might possibly be sub- 
ject to censure. * * * 

‘Despite the seeming legislative and court 
approval of mortgage bonds and guaranteed 
certificates, it seems likely that there was 
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no intendment that the old idea of invest- 
ments in “real security,” which enjoy the 
remedies of possession, foreclosure, and 
ejectment, with, in short, the personal 
supervision and right and ability to control 
in the fiduciary, was to be discarded in 
favor of plunges into hazardous commercial 
ventures, with no control in the trustee. 


Conflicting and Individual Interests 


‘While the reports abound with cases 
establishing the generality that a trustee 
shall not profit in the making or manage- 
ment of the investment, otherwise than 
from his legal allowance for commissions, 
there is, however, a problem which while 
falling within the general principle is dif- 
ferent in nature from most of the decided 
situations. In recent years, it has been the 
practice of certain corporate fiduciaries en- 
gaged in making investments of mortgage 
bonds, to purchase them from particular 
houses of issue or mortgage guaranty com- 
panies. Inquiries have revealed the presence 
of very close business connections between 
some of the fiduciaries and various mort- 
gage companies, and, in some instances, the 
existence of mutual officers, directors and 
stockholders. While this, of itself, would 
not create the imputation of fraud in the 
making of the investment, yet it might 
logically be argued that the desire to give 
business to an interlocking or subsidiary 
company, thereby incidentally enhancing 
the profits of the common officers and stock- 
holders, would tend to lessen the caution 
and prevent the exercise of the prudence 
necessary for the proper consideration of 
the value and merits of the proposed in 
vestment. If the mortgage company were 
to manage the mortgaged property, its con- 
donation of a breach by the mortgagor, for 
the purpose of avoiding a claim upon it for 
its guaranty, might be intentionally over- 
looked by the interlocking fiduciary, even 
though it had notice. A trustee should be 
ever alert in the interest of its cestui que 
trust and should be unhampered by rela- 
tions with adverse parties. If there were a 
breach, the fiduciary would be placed in the 
position of deciding whether to make de- 
mand upon the allied mortgage company for 
payment of the guaranty or of ignoring the 
breach, with the possibilities that the guar- 
anty company might later become insolvent, 
or large amounts of prior charges might 
accumulate, or the mortgaged property 
might depreciate in value. While the par- 
ticular facts in each case will govern, yet it 
seems that if the cestui que trust is, because 
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of the interlocking relationship, deprived of 
his recourse against a surety when solvent, 
or of a timely foreclosure, he should be per- 
mitted to force the fiduciary to make good 
the loss. 

‘These particular phases of the question. 
of the doctrine of conflicting interests do 
not seem to have arisen but are undoubtedly 
latent in many of the accounts now being 
presented for audit. * * * 


Conclusion 


‘While it is true that criticism in retro- 
spect of the mortgage bond as an invest- 
ment is to some extent properly qualified 
by the approval which was accorded it by 
many careful investors other than fiduci- 
aries, nevertheless, this fact did not detract 
from the obligation imposed upon fiduciaries 
personally to administer the trusts accepted 
by them. The fact that many business men 
of standing invested their surplus funds in 
such securities did not warrant fiduciaries 
to delegate the discretionary duties of in- 
vestment and management to persons who 
were strangers to both the trust and the 
court. In the opinion of the writer, this was 
one of the important factors contributing to 
the appalling losses incurred by benefici- 
aries. Legislative prohibition of investments 
in bonds secured by mortgages containing 
exemptions of the corporate trustees is a 
timely recognition of the abuses which had 
in many cases crept in. However, the wide- 
spread practice of fiduciaries’ relying upon 
mortgage companies for both the investiga- 
tion of the proposed investment and for its 
management should be prohibited as a 
whole.’ 

Fifty-nine footnotes of references and 
citations. 
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Loans, Discounts and Advances, less Reserves. . 

Banking Premises 

Other Real Estate . 

Interest and Earnings Accrued and Other Resources, i in- 
cluding Advance for Deposit Insurance ‘ 

Customers’ Liability on Acceptances and Letters of Credit 
Executed by this Bank «xe 


.. 


LIABILITIES 


Capital Notes . . $ 15,000,000.00 
(Subordinated to Deposits ead Other Liabilities) 
° 13,800,000.00 


Capital Stock . 
Surplus and Undivided Profits 2,978,380.19 


Reserve for Contingencies . 
Reserve for Taxes, Interest, etc. 


DEPOSITS 
ME. ¢ « +» e « « « $109,478,923.26 
Time. . a" 149,495,203.96 
Cash Balances of Estates and Corpor- 


ate Trust Departments (Preferred) 31,543,719.57 


Other Liabilities ‘ 
Acceptances and Letters of Credit Executed for Customers 


Total 


Member 
Federal Reserve System 


$ 69,331,628.34 
50,896,458.30 
16,875,722.82 
167,539,291.09 
6,310,746.86 
8,800,609.67 
5,070,170.79 


235,439.25 


$325,060, 067.12 


$ 31,778,380.19 
250,000.00 
1,424,108.72 


$290,517,846.79 
854,292.17 
235,439.25 


$325,060,067 .12 


Member Cleveland 
Clearing House Association 





Wills Recently Probated 


C. F. Curley 
Corporation Lawyer 

Charles F. Curley, former president of 
the Delaware Bar Association and former 
United States Attorney, named the Se- 
curity Trust Company of Wilmington, 
Del., as co-executor and co-trustee of his 
estate. Mr. Curley represented such na- 
tionally known corporations as the Sin- 
clair Oil interests and Radio Corporation 
of America, and at the time of his death 
represented Delaware on the general 
council of the American Bar Association. 
The estate was left entirely to relatives. 


Mrs. Fred G. Bonfils 
Widow of publisher of the Denver Post 


Mrs. Fred G. Bonfils, the widow of 
Fred G. Bonfils, publisher of the Denver 
Post, died leaving an estate estimated at 
about $5,000,000. She named the First 
National Bank of Kansas City as co-ex- 
ecutor to serve with her daughter, Miss 
Helen G. Bonfils. Mrs. Bonfils held the 
controlling stock in the Denver Post but 
took no active part in the management. 
She established two testamentary trust 
funds, one in favor of her sister and one 
for her niece, leaving the residuary to 
her two daughters to be shared as nearly 
equal as possible. Broad powers were 
given the trustees in management of the 
estate, except where the sale or voting of 
the stock of the Denver Post, or ¢om- 
panies controlling the Post were con- 
cerned, Miss Helen Bonfils having the 
sole right to act in that capacity. 


T. P. Loblaw 
Chain Store Founder 


The Toronto General Trusts Corpora- 
tion of Canada was named sole trustee 
for the $1,000,000 charitable trust fund 
created by the will of the late T. P. Lo- 
blaw for the benefit of the Kiwanis Club 
of Toronto. Mr. Loblaw, founder and head 
of a large chain of groceterias, also 
named the Toronto General Trusts Corpo- 
ration as co-executor of his estate. 


Charles Arthur Mallory 
Hat Manufacturer 

City National Bank & Trust Company 
of Danbury, Conn., was appointed execu- 
tor and trustee under the will of the late 
Charles Arthur Mallory, chairman of the 
board of the Mallory Hat Company. Mr. 
Mallory was actively engaged in the hat 
manufacturing business for many years, 
becoming a partner of the firm in 1882 
and its president from 1898 until 1933, 
when he became chairman of the board. 
He was prominent in civic and business 
affairs of Danbury, for a long period 
being president of the Associated Chari- 
ties and the Danbury Hospital. He was a 
vice-president and director of the City ° 
National Bank & Trust Company, incor- 
porator of the Union Savings Bank and 
vice-president of the Clark Box Company 
and the Tweedy Silk Mills. 


Cornelius J. Driscoll 
Lawyer 

Cornelius J. Driscoll, dean of the 
Springfield Bar, nominated the Spring- 
field Safe Deposit Company, Springfield, 
Mass., as executor of his estate. Mr. Dris- 
coll provided in his will for one-third of 
his estate to be divided equally between 
his brother, Henry W. Driscoll, and the 
latter’s daughter, Helen; one-third to be 
divided equally between his nieces, Mary 
E. and Caroline Driscoll, the remaining 
third to be divided between Cornelius J., 
William and Mary Driscoll. 


Robert Stephen Johnstone 
New York Jurist 

Former General Sessions Judge Robert 
Stephen Johnstone left his estate in trust 
to his three children divided equally. Em- 
pire Trust Company of New York was 
named executor and trustee under the 
terms of the will. Before his appointment 
to the bench of General Sessions judge, 
he was Assistant District Attorney in 
New York for twenty years. Judge John- 
stone designated wide powers to his trus- 
tees in the disposition of his property. 
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Frank Daniels 
Actor 

New Rochelle Trust Company, New Ro- 
chelle, N. Y., was named co-executor of 
the estate of the late Frank Daniels, a 
noted figure of the American stage at one 
time. Mr. Daniels left a gross estate of 
$200,262 and a net of $189,068. He be- 
queathed $1,000 to his valet, and the 
residuary estate was distributed to his 
adopted daughter, nieces and friends. 


John Guyton Boston 
Lawyer 

The Fidelity Union Trust Company of 
Newark is named co-executor of the es- 
tate of John Guyton Boston, member of 
the law firm of Cadwallader, Wickersham 
& Taft of New York City, and brother of 
the late Charles A. Boston, who was a 
former president of the American Bar 
Association. Mr. Boston left several be- 
quests, leaving the residue of the estate 
to his widow. 


Vanderbilt Trust Funds 


Three testamentary trust funds created 
by Commodore Cornelius Vanderbilt in 
1899, of a principal value at that time of 
$11,802,600, earned $16,263,997 during 
the period ended March 3, 1934 when the 
principal value was $8,612,316, according 
to accounting recently filed by the United 
States Trust Company of New York, as 
successor trustee, and Cornelius Vander- 
bilt and Gertrude Vanderbilt Whitney as 
trustees. Mr. Vanderbilt’s son and daugh- 
ter, together with the trust company, 
filed the accounts as executors and trus- 
tees of the estate of his widow, the late 
Alice G. Vanderbilt. The trust company 
was appointed trustee, as successor to 
Mrs. Vanderbilt, on February 8, 1934. 


Charleton Estate 


Accounting in the estate of Earle P. 
Charleton, vice president of the F. W. 
Woolworth Company, who died in 1930, 
indicates an increase in value since that 
time of about $12,000,000, according to 
press report. The First National Bank of 
Boston was named as one of the executors 
and trustees under Mr. Charleton’s will, 
disposing of an estate valued at approx- 
imately $20,000,000. 


Mrs. Graham Fair Vanderbilt 


Distribution of several million dollars, 
the greatest part in the form of trust 
funds, is provided in the will of Mrs. 
Graham Fair Vanderbilt, former wife of 
William K. Vanderbilt, 2d, who died this 
month in New York. The will, dated in 
June, 1930, appointed City Bank Farmers 
Trust Company as co-executor and co- 
trustee with Mr. Vanderbilt, and after 
making specific bequests, directed that 
the entire residuary estate be established 
as trust funds for the life benefit of Mrs. 
Vanderbilt’s two daughters. A trust fund 
for her son, William K., 3d, reverted, 
owing to his prior death, to the residuary 
estate. Provision is made for $150,000 a 
year income to her daughter, Muriel V. 
Phelps, and $75,000 to Consuelo V. Smith, 
with any surplus to be placed in addi- 
tional trust funds for their life use, 
principal being distributable to their 
children. Mrs. Vanderbilt had made in- 
numerable gifts to charities during her 
lifetime. Her fortune derived from the 
Comstock Lode silver strike of her father, 
James Fair, of ’49 fame. 


Trustee for Boy Scout Camp Site 


Thomas H. Fisher, president of the 
First National Bank of East Liverpool, 
Ohio, announces that this institution has 
been named as trustee for 125 acres of 
land in Center Township, recently ac- 
quired by the Columbian County Council 
of Boy Scouts for a camp site. 

The deed was delivered over to the 
bank under the authority of the by-laws 
of the National Council, which provides 
that the title shall be vested in a banking 
institution. 


Fund for Intellectual Contest 

Putting into effect an idea originated 
by William Lowell Putnam in 1921, the 
will of Mrs. Putnam provides a $125,000 
trust fund, in memory of her husband, 
for encouraging competitive examina- 
tions between American universities. 
$5,000 of the income is to be awarded 
each year to the college team which makes 
the highest score in an examination on 
scholastic subjects, for the purpose of 
promoting scholarship. 
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American Institute of Banking 
Graduate School 


Roster of the 28 students majoring in 
the Trust Course (Trust Business III) 
at the recently completed first session of 
the Graduate School of Banking of the 
American Institute of Banking: 

Bible, Robert Eveleigh, trust officer, First 
National Bank, Rawlins, Wyo.; Bittner, Paul 
W., assistant cashier, First National Bank 
& Trust Co., Greenfield, Mass.; Brayton, 
John S., president, B. M. C. Durfee Trust Co., 
Fall River, Mass.; Butcher, Paul C., assistant 
secretary, Continental-Illinois Bank & Trust 
Co., Chicago, Ill.; Cleaver, William G., trust 
officer, First National Bank & Trust Co., New 
Haven, Conn.; Cox, Edward Young, trust 
officer, Durham Loan & Trust Co., Durham, 
N. C.; Crampton, Richard S., trust represen- 
tative, Girard Trust Co., Philadelphia, Pa.; 
Crawford, Thomas H., trust officer, Atlantic 
National Bank, Jacksonville, Fla.; Debes, 
Henry Hobson, department head, National 
City Bank, New York, N. Y.; Dorman, Blan- 
ton K., trust officer, First National Bank, 
Shreveport, La.; Driessen, Sherburn M., de- 
partment head, Marshall & Ilsley Bank, Mil- 
waukee, Wis.; Dunn, Charles W., secretary- 
treasurer, Franklin Bank & Trust Co., 
Evansville, Ind.; Evans, Thomas R., assistant 
trust officer, Mercantile-Commerce Bank & 
Trust Co., St. Louis, Mo.; Feltmose, Aage, 
department head, Fidelity Title & Trust Co., 
Stamford, Conn.; Fenniman, William C., 
trust representative, Phoenix Bank & Trust 
Co., Hartford, Conn.; Fischer, Louis W., 


trust officer, American Nat’l Bank & Trust 
Co., Chicago, Ill.; Gstalder, Malvin F., trust 
officer, The First National Bank, Williams- 
port, Pa.; Harcourt, Arthur C., assistant 
trust officer, North Adams National Bank, 
North Adams, Mass.; Hoyt, Stanley, trust 
officer, The South Norwalk Trust Co., South 
Norwalk, Conn.; Neilan, Edwin P., bank ex- 
aminer, Federal Reserve Bank, Dallas, 
Texas; Neumeister, Carl A., vice president, 
National Bank of Auburn, Auburn, N. Y.; 
Parris, Larkin H., vice president, Citizens & 
Southern National Bank, Atlanta, Ga.; Pa- 
tenaude, Fred Wm., trust officer, Middletown 
National Bank, Middletown, Conn.; Reming- 
ton, John, vice president, Lincoln-Alliance 
Bank & Trust Co., Rochester, N. Y.; Stain- 
back, Allan, trust officer, County Trust Co., 
White Plains, N. Y.; Ward, Rodman, trust 
officer, Equitable Trust Co., Wilmington, 
Del.; Watt, Lawrence E., trust officer, Wach- 
ovia Bank & Trust Co., Winston-Salem, 
N. C.; Worthington, Wm. F., trust officer, 
First National Bank, Dallas, Texas. ’ 


Good-Will Tour 

Headed by their president, Leslie G. 
McDouall, trust officer of the Fidelity 
Union Trust Company of Newark, the 
officers of the New Jersey Bankers Asso- 
ciation are ma'sing a “good-will tour” of 
Gloucestcr, Cumberland, Salem, Cape 
May, Burlington and Monmouth Coun- 
ties. The Association hopes to form a 
closer relationship between members and 
better understanding of bank problems. 


Trust Course Class at Graduate School of Banking—1935. 
Gilbert T. Stephenson and Austin W. Scott, Instructors, Top Row—Center 





Boston Life Insurance Trust Council Annual Meeting 
Stephenson Speaks on Insurance Trust Movement 


The recent annual meeting of the Bos- 
ton Life Insurance Trust Council calls 
attention to the excellent progress which 
this pioneer organization has made in 
less than five years in promoting and har- 
monizing the interests of the trust and 
life insurance fraternities of Greater 
Boston. Membership of the council had 
increased to 78 at the end of 1934, and 
was reported to have reached 92 at the 
present time. Retiring president Lester 
Von Thurn, manager of the life depart- 
ment of John C. Paige & Company, com- 
mented in his address on the unusually 
happy relationship which prevails in Bos- 
ton. 

Gilbert T. Stephenson, vice president 
of the Equitable Trust Company of Wil- 
mington, was guest speaker, and com- 
mented on various experiences in con- 
nection with life insurance trusts and the 
relationship of trusts and life insurance 
services. He cited his experience with 
trust agreements in sharply reducing lap- 
sation of policies, stating, “The reason 
people don’t lapse life insurance in trust 
is because they look at it in human terms 
* * * and are ashamed to let the trustee 
know they are lapsing. * * *” The trus- 
tee’s help in reminding policyholders of 
due dates and urging maintenance were 
also cited as especially effective since “life 
insurance trusts are based on estate 
analysis.” 

Remarking on the rapidly increasing 
rates of federal estate taxes and favor- 
ing the making of provision for “law- 
fully due” taxes rather than evasion of 
payment, Mr. Stephenson said, “One les- 
son we have learned this year is the 
danger of the irrevocable trust. We have 
created irrevocable trusts to avoid taxes, 
and now the government has plugged the 
hole we thought we had.” He further 
stated that during the last five years 
there had been hardly one irrevocable 


trust in a thousand that the client had ° 


not wished to change in one way or an- 
other. Pointing to the real opportunity 
for serving clients in the reorganization 
of diminished estates, he concluded: 
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“We are now seeing a subsidence of life 
insurance trust relationships into normal 
channels. We all went wild on the subject 
of life insurance trusts a few years ago, 
and trust men induced people to put life 
insurance in trusts that ought never to 
have gone in trusts. Then followed an ebb 
tide in which life insurance men said 
that no life insurance should be put in 
trust. I believe that now we are back to 
normal where we can see that some insur- 
ance should be payable to the estate, some 
should be put in trust and some should 
not be put in trust.” 


Probate Record Survey in San 
Francisco 


Banks and trust companies obtained 
appointments as executor or trustee in 
approximately 18% of the number of es- 
tates valued at more than $25,000 which 
were probated in San Francisco county 
during the period from January 1, 1933, 
to July 1, 1934, according to recent sur- 
vey conducted by the Associated Trust 
Companies of Central California. There 
were 343 estates included in this study 
with total valuation of over $40,000,000, 
of which 36% were those of women, San 
Francisco banks being named as executor 
under only 58 of the wills. 

Of the wills probated in San Francisco 
county 56.6 per cent were those of men 
and 43.4 per cent, those of women; 12 
per cent of the decedents leaving estates 
were intestate. Analysis of the age of 
wills probated during this period showed 
that slightly more than half had been 
drawn, or codicils thereto made, from one 
to five years before death. About 17 per 
cent were less than one year oid, while 32 
per cent were more than five years old. 


Inheritance taxes were paid on 2,378 
estates in California during the fiscal 
year ended June 30, 1934. Inventory value 
of these estates amounted to $120,187,017 
as compared with $273,093,682 of pay- 
ments by 3,960 estates in 1930. 





Correcting Misconception as to 
Concentration of Wealth 


The source of the frequently quoted 
statement that 2 per cent. of the people 
of the United States own 60 per cent. of 
the wealth was explained by Alan H. 
Temple, Statistician, National City Bank 
of New York, in his address before the 
recent annual convention of the Maine 
Bankers Association. 

A book published in 1915 entitled ‘“‘The 
Wealth and Income of the People of the 
United States,” Mr. Temple said, con- 
tained statistics gathered by Professor 
Willford I. King, now of the New York 
University, from probate records in 
Massachusetts covering four different 
periods of three years each, the latest 
being 1889-1891. He examined also the 
records for six counties in Wisconsin for 
the year 1900. The estimates made by 
Professor King were given wider pub- 
licity through the report of a Commis- 
sion on Industrial Relations, appointed 
under an Act of Congress passed in 1912. 
This report attributed the figures to “‘the 
recently published researches of a statis- 
tician of conservative views.” In brief, 
the estimates were that 2 per cent. of the 
people owned 60 per cent. of the wealth, 
33 per cent. of the people owned 35 per 
cent. of the wealth, and 65 per cent. of 
the people owned 5 per cent. of the 
wealth. 


King’s Qualifying Statements Forgotten 


“There is a great difference between 
the distribution of wealth owned by liv- 
ing persons and in the distribution of 
estates passing at death,” Mr. Temple 
said, in commenting on these figures. “It 
is a matter of common observation that 
most people do not know how to preserve 
their money after they make it, and that 
in one way or another many people die 
and leave very little in their estates who 
at one time or another during their life- 
time had amassed and enjoyed the use of 
considerable property. Many estates are 
not probated at all. Considerable real es- 
tate is held by joint title of husband and 
wife requiring no court action at the 
death of either party, and much other 
real estate is transferred at death with- 


out any record being made of its value. 
In fact, since heavy inheritance taxes 
have become the rule there is a strong 
incentive to transfer property by means 
that will escape tax. 

“Professor King of course was well 
aware of this and made the necessary 
qualifications in presenting the results of 
his work, but in the repetition of the fig- 
ures his qualifications have been conven- 
iently dropped. Naturally he objected 
to the misrepresentation, and in June, 
1927, he published another study in 
which he gave the qualifications and 
made the following statement: 


‘It does not seem safe to assume that 
the distribution of estates as recorded 
gives a true picture of anything more than 
the actual distribution of wealth at the 
time of death and perhaps not even that. 
It is possible that it comes far from cor- 
rectly portraying the distribution of 
wealth among persons shortly before 
death. It is quite improbable that it gives 
anything like a true picture of the dis- 
tribution of wealth among living persons.’ 


“This was his answer to the misrepre- 
sentations, but the denial has never 
caught up with the allegation. * * * 


Fundamental Error 


“The most serious criticism that I wish 
to make of these statements concerns not 
their general looseness and statistical in- 
accuracy, but the fundamental error of 
believing that such figures are in any 
way representative of the distribution 
among the people of the benefits pro- 
duced by the economic system. The mat- 
ter that is important to all of us in 
every-day life and to society in general 
is not how much wealth we own but how 
much income we enjoy. 

“T have even heard the claim made 
that 5 per cent. of some such proportion 
of the population enjoys 80 per cent. of 
the national income. * * * Of course, if 
we would only stop and think a moment 
we would realize that the statement 
quoted cannot be true. We know very well 
that 5 per cent. of the population does 
not use 80 per cent. of the products of 
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industry; it does not own 80 per cent. of 
the automobiles, eat 80 per cent. of the 
food, wear 80 per cent. of the clothing, 
listen to 80 per cent. of the radios, or 
wash in 80 per cent. of the bath tubs. 
These necessities and luxuries are used, 
not merely by the few, but by the masses 
of the population, and the fact that they 
are so widely used is proof of the wide- 
spread distribution of the benefits of the 
economic system. 

“Of course, the important point in this 
discussion is that there are two types of 
wealth. There is first a type of wealth 
which supplies the needs, comforts, pleas- 
ures of life, such as homes, food, cloth- 
ing, etc. Second is the type of wealth 
which is merely an agency for producing 
wealth of the first type. This includes 
land, factories, machinery and equipment 
of all kinds. This wealth has no value of 
its own. Its value consists only in that 
which it produces. In the strictly eco- 
nomic sense, it is not important whether 


one person or a multiple of persons own 
the agencies of production; for the so- 
cially important matter is in the use of 
these agencies and the distribution of 
the things that they produce. The Ford 
Motor Company supplies an example 
upon which it is unnecessary to elabo- 
rate. The ownership of the property is 
closely held but the wealth that it pro- 
duces is distributed among hundreds of 
thousands of employees, and the em- 
ployees of those who supply material 
and services to the corporation. In this 
case the ownership is concentrated 100 
per cent. in Mr. Ford and his family, but 
the vast bulk of the income, and in some 
years even more than the income, has 
been distributed among other members 
of the economic organization. 

“T do not advance these figures for pur- 
poses of argument of any kind, but to 
present the facts upon very important 
economic questions of the day—questions 
where the facts are too often unknown, 
misunderstood, or plainly ignored. There 
is no disagreement that it is desirable 
that the lower groups of the income 
classes shall be raised; the whole prob- 
lem is in how it can be done. The implica- 
tion in most of the discussion is that the 
low incomes are low because the high in- 
comes are high, and that, therefore, a part 
of the latter should be transferred to the 
former, in other words, by a leveling 
down, whereas history shows that all 
progress has been accomplished by a 
leveling up. 

“This is the most important phase of 
the subject. All real income is in the 
products of the industries and it is only 
as the capacity of the industries is in- 
creased that the standard of living for 
the lower income groups can be raised.” 


NOTICE—BACK ISSUES WANTED 


TRUST Companies Magazine will re- 
purchase several copies of the following 
issues, which have been exhausted from 
our supply; at the single copy price of 
60 cents. 

May, June, September, October, all of 
1934. Anyone having extra copies of 
these issues available, kindly address the 
Magazine- 
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New Basis of Valuing Estates— 
Allowances for Blockage 


Provisions of the new estate and in- 
come tax regulations excluding the so- 
called blockage allowance in the valuation 
of securities were discussed by Arthur 
H. Kent, Assistant to the Assistant Gen- 
eral Counsel for the Bureau of Internal 
Revenue, before the annual meeting of 
the Tax Clinic, American Bar Associa- 
tion, at Los Angeles, July 17. 

“The question of excluding allowance 
for blockage,” Mr. Kent said, “involves 
a difference of opinion as to the interpre- 
tation of the statutory phrases ‘market 
value,’ and ‘fair market’ value which, it is 
believed, can be resolved only by authori- 
tative judicial decision. It should be ob- 
served, however, that the new regulations 
do not exclude the possibility of estab- 
lishing by clear and competent evidence 
that the market quotation per share at a 
given date does not reflect the true value 
of the security. Market rigging manipu- 
lation, or similar influences other than 
the natural forces of a free market may 
have distorted the prices either above or 
below their natural level. But where this 
is the case, the holders of small as well 
as large blocks would be entitled to pro- 
portionate adjustments in the valuation 
of their securities. That which the regu- 
lations deny is that the mere size of the 
block is under the law a relevant factor 
which entitles the large holder to an addi- 
tional adjustment. 

“This was the position originally taken 
by the regulations. When the regulations 
were modified about 1922, they did not in 
terms adopt the contrary position, but 
the language used was so ambiguous that 
there grew up in the bureau a practice 
of making some allowance based upon the 
size of the block. So far as I have been 
able to learn, there were never any stand- 
ardized or precise criteria or formulae 
for determining the amount of such al- 
lowance; rather it has often depended 
upon the relative skill in negotiation of 
bureau representatives and taxpayers’ 
counsel. The new regulations were pro- 
mulgated only after full opportunity to 
outside counsel to present their views. 
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Numerous conferences were held in which 
the problem was analyzed and discussed. 
The arguments pro and con were fully 
considered by the bureau and the con- 
clusion reached was that the present reg- 
ulations are desirable from the point of 
view of expeditious and uniform adminis- 
tration and that they reflect the proper 
interpretation of the statute. They are in 
accord also, it may be noted, with the 
express provisions of the British statute. 

“If this interpretation of our own 
statute is sound, as we believe, any ques- 
tions of constitutionality must be left to 
the decision of the courts. There is re- 
spectable judicial authority in support of 
the position adopted in the regulations. 
Only recently, in fact, it has been sus- 
tained in the Court of Appeals for the 
Ninth Circuit, though candor compels the 
admission that the Court’s discussion was 
too brief to illuminate the issues. The 
decision of the Court of Appeals for the 
Third Circuit in Strong v. Rogers is not, 
in view of the facts of that case, felt to 
be controlling or authoritative on this 
question. 

“All recognize the difficulties faced by 
executors and administrators in liqui- 
dating their estates, without serious 
losses, so far as necessary to provide the 
cash required for payment of taxes, debts 
and expenses of administration. It is gen- 
erally appreciated that their problems 
become more acute as the rates become 
higher. Liberal extensions of time for tax 
payment, while helpful, do not go to the 
root of the problem. Nor does an allow- 
ance for blockage. It is possible that ulti- 
mately legislation may become essential 
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—— it involves reporting 
beneficial ownership of securities 
held in trust; Federal Reserve Board’s 
interpretations of ‘‘Regulation T”’; 
registration of bank stocks on national 
securities exchanges; reports of officers 
and directors of issuers of registered 
securities or reports of principal holders 
of such securities, it is sound and profit- 
able practice to consult— 
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which will take into account in measuring 
the value constituting the base for estate 
tax purposes the amount which the dece- 
dent’s property actually brings, not on 
forced sale, but in the course of prudent 
liquidation in bona fide arms-length 
transactions, or which will even permit 
within limits payment in kind. But it goes 
beyond the bounds of permissible admin- 
istrative interpretation to read so much 
into a statute which sets up as the stand- 
ard of value ‘fair value at death.’ More- 
over, an allowance based solely on the 
size of the block is open to the charge of 
discrimination, where no allowance is 
made to estates holding small blocks of 
the same securities which can only be 
sold at a loss because of the deflationary 
effect on the market of the liquidation of 
large holdings to which such allowance 
is made. It is to be hoped that this prob- 
lem may soon be adjudicated by the 
Supreme Court of the United States.” 


New Jersey Bank Merger 


The main office of the Essex County 


Trust Company in East Orange, N. J., 
and its branch on Central Avenue will be 
merged with the Fidelity Union Trust 
Company of Newark. The Essex County 
Trust Company, one of the best known 
financial institutions in the Oranges, has 
capital and surplus of $900,000. Officers 
and personnel continue in their respective 
capacities. 

The merger will give the Fidelity 
Union Trust Company ten branches, and 
is particularly significant as it is the first 
time a Newark bank has established a 
branch in the county outside of the mu- 
nicipal limits. This step was made pos- 
sible through an amendment to the state 
banking laws. Authorization was given 
last year for the extension of branch 
banking within the county limits. 


Pennsylvania Banking Board 
Created 
A State Banking Board, with power 
to remove any officer or director of a 
bank found to be improperly conducting 
the affairs of his bank, will be created in 
Pennsylvania under the provisions of a 
bill recently passed by the Legislature. 
The Board will consist of the Secretary 
of Banking, as Chairman, and six mem- 
bers appointed by the Governor from a 
slate prepared by the Pennsylvania Bank- 
ers Association, and two members at large 
appointed by the Governor. 


San Francisco Bank to Concen- 
trate on Fiduciary and Savings 

The San Francisco Bank of San Fran- 
cisco, Cal., an old and well established 
institution with several city branches, 
has announced its intention of volun- 
tarily liquidating its commercial banking 
facilities after having served the com- 
munity since 1868. 

The bank will devote its entire atten- 
tion to the savings and trust business, 
which for some years have been the most 
aggressively featured sections of the 
bank. Deposits aggregate $154,803,475, of 
which the large majority is in savings 
accounts. 

Parker S. Maddux is president of the 
bank and Jackson D. Baker heads the 
administration of the trust department 
as trust officer. 





Effect of Federal Inheritance Tax 
Proposals Illustrated 


To illustrate the impact of proposed 
Federal inheritance taxes, Roy C. Osgood, 
Vice President of the First National 
Bank of Chicago, in his testimony July 
13, on behalf of the Chamber of Com- 
merce of the United States, before the 
House Ways and Means Committee, 
analyzed the payments that would be 
required from an estate of $72,740,838, 
based upon an actual case, presumably 
that of Harry Payne Whitney. 

According to reports of official records, 
Mr. Osgood said, the total costs against 
that estate were $21,728,125, including 
New York estate tax of $9,513,013 and 
Federal estate tax of $2,283,103. “Under 
the present Federal estate tax rates the 
total costs of settlement of that estate 
payable in cash would have amounted to 
$46,000,706. There was a shrinkage of 
$8,335,000 in value of the securities after 
death. After allowing for this shrinkage 
and payment of total costs there would 
have been left for distribution to the 
beneficiaries the sum of $18,384,250, or 
about 25 per cent of the original estate.” 

Mr. Osgood then calculated how much 
reduction would be made in this $18,- 
384,250 under the various proposed new 
schedules. For instance, under one sched- 
ule this amount would be reduced by 
$11,038,687, if the estate went to one heir, 
leaving $7,345,568 out of the total estate 
of $72,740,838, providing the additional 
inheritance tax could be realized without 
further shrinkage in asset value. Under 
another schedule the amount remaining 
for the heir would be $2,067,555. 

“It is to be noted,” Mr. Osgood contin- 
ued, “that table 13 was stated to produce 
the largest amount of revenues, name- 
ly, $728,000,000. If the explanation that 
accompanied this table is correctly under- 
stood by us, the method of applying the 
tax, according to the statutory net income 
of the heir, would produce some strange 
results. 

“If it be assumed that under this table 
the heir has no statutory net income, the 
net impact of the tax would be to reduce 
the $18,384,250 by $16,316,695, leaving 


$2,067,555. If, however, the heir has a 
statutory net income of $10,000,000, and 
therefore pays a net income tax of $8,- 
435,500, the amount of the inheritance 
tax would be $8,845,695 and the combined 
income and inheritance taxes would be 
$17,261,195. 

“In other words, with the $10,000,000 
income and the $18,384,250 of bequest, 
the heir would receive in that year $28,- 
384,250, from the combined sources of 
which he would have paid $17,281,195, 
leaving $11,103,055. Since the heir would 
be liable, anyway, for personal income tax 
of $8,435,500 on account of the $10,000,- 
000 income, he would be paying on 
account of the inheritance tax only $8,- 
845,695, as contrasted with the heir with’ 
no net income who pays on account of the 
inheritance tax $16,316,695. This would 
be a strange tax.” 

Recalling the numerous instances where 
Federal estate taxes combined with the 
state inheritance tax, estate shrinkage 
fees and administrative expenses had 
amounted to the total value of the estate, 
Mr. Osgood concluded, “It would appear 
that if the main desire is to increase the 
yield from death dues, the most satisfac- 
tory method would be to increase the 
present estate tax rates rather than to 
add a new form of taxation—the inheri- 
tance tax—with its recognized difficulties 
of administration.” 


John J. Edson 


John Jay Edson, chairman of the board 
and formerly president of the Washington 
Loan and Trust Company, died July 15th, at 
his home in Washington, D. C. 

Mr. Edson, banker and attorney, had been 
treasurer of the American Geographic So- 
ciety, head of numerous Federal enterprises 
and was one of Washington’s leaders in civic 
affairs. He organized the Equitable Building 
Association, serving as its secretary until 
1898 and as president from then until his 
death. 

Mr. Edson was elected president of the 
Washington Loan and Trust Company in 
1894 and served in that capacity until 1917 
when he was made chairman of the board. 
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Trust Examination Procedure in 
Pennsylvania 

Referring to the uniform trust exami- 
nation form and procedure adopted by 
the Federal Reserve banks, Secretary of 
Banking Harr of Pennsylvania stated, at 
the recent convention of the Pennsyl- 
vania Institute of Certified Public Ac- 
countants, that features of that plan 
which would be emphasized in State ex- 
aminations would be: 

“1. The terms of the will, deed or other 
trust agreement under which the institu- 
tion acts. Efforts will be made to prevent 
a repetition of past mistakes where insti- 
tutions entered into trust agreements, 
agreeing to return cash on short notice 
and so forth. 

“2. Transfers of securities from trust 
department to commercial department 
and vice versa will be carefully scruti- 
nized. 

“3. The conditions under which trust 
overdrafts are granted will be scrutinized 
to prevent abuses of this practice. 

“4. A uniform and efficient system of 
trust bookkeeping and accounting will be 
developed. 

“5. We will insist upon the proper ear- 
marking and segregation of trust assets. 

“6. Methods used by the institutions 
in determining upon trust investments 
will be ascertained and every effort will 
be made to make certain that proper at- 
tention is given, not only to the original 
acquisition of trust investments but to 
periodic reconsideration of investments 
held to determine the propriety of reten- 
tion or change as circumstance may dic- 
tate. 

“7, Method and frequency of reports 
to beneficiaries and accounts to the courts 
will be investigated.” 


Brown Heads Trust Department 


Announcement was made this month by 
the American Trust Company of San 
Francisco, Cal., of the election of B. B. 
Brown to the post of vice-president in 
charge of the trust department. Mr. 
Brown had been secretary and assistant 
trust officer of the company for many 
years, and succeeds to the post left vacant 
by the recent death of Col. R. M. Sims, 
with whom he was closely associated. 


Trust Department Auditing 


R. M. Arthur, assistant trust officer, Mis- 
sissippi Valley Trust Company, before the 
recent meeting of the National Bank Audi- 
tors’ Conference at St. Louis, discussed the 
matter of trust department auditors and 
trust auditing methods, stating, 

“Because of the different interest in the 
trust assets of the life tenant and remain- 
derman, trust accounting must be based on 
the proper separation of principal and in- 
come. 

“The trust auditor being responsible for 
the proper handling of cash and securities 
and the proper recording of transactions is 
vitally interested in the personnel of the 
department. His friendship with the person- 
nel officer should be to their mutual advan- 
tage in employing new and assigning work 
to old employees. The character of the work, 
demanding as it does, more than average 
knowledge of law, accounting, tax matters 
and investments, prompt the auditor to 
counsel with all in the department to pursue 
studies which will be of aid in their ad- 
vancement and in promoting the best inter- 
ests of the organization.” 

Mr. Arthur then discussed system and 
equipment, describing the work of the 
addressograph, photostat, fanfold, and 
bookkeeping machines. After his discus- 
sion of mechanical equipment Mr. Arthur 
gave detailed suggestions of an audit con- 
trol method. 


W. P. WELKER 
Newly elected Trust Officer, 
Wheeling Dollar Savings & Trust 
Company, Wheeling, W. Va. 
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Personnel Changes in Trust Institutions 


ARIZONA 


Douglas—The First National Bank re- 
cently elected E. W. Graves as president to 


succeed the late B. A. Packard, who was - 


president for many years. Mr. Graves was 
formerly vice-president of the bank. Mr. F. 
C. Kimble, a prominent cattle man, has been 
made vice-president. 
Phoenix — Eugene §S. Lee has been ap- 
pointed assistant vice-president of the Val- 
ley National Bank at Phoenix. He was 
associated with the Harris Trust and Sav- 
ings Bank in Chicago before joining the 
Valley Bank two years ago. 
CALIFORNIA 


Los Angeles — The - Citizens National 
Trust and Savings Bank of Los Angeles 
announces the appointments of H. W. Brown 
as manager at the main Hollywood office; 
W. L. Rodman, manager at the Second and 
Western Branch; S. J. Hopewell, manager 
at Western Avenue and 54th Street; H. M. 
Bieber, manager at Vermont Avenue and 
62nd Place; and R. A. Britt, junior vice- 
president in charge at Hollywood-McCad- 
den, goes to the head office at Fifth and 
Spring Streets. 

San Francisco—According to the recent 
statement of the American Trust Company, 
C. J. Lennihan, Jr., has been elected vice- 
president of that institution. 

CONNECTICUT 

South Norwalk—J. Irving Dibble has been 
elected as vice-president of the Norwalk 
Trust Company. Mr. Dibble is one of the 
trustees of the institution. 

FLORIDA 


Jacksonville—The board of directors of 
the Florida National Bank have elected Wil- 
liam H. Goodman, vice-president and trust 
officer, and Frank C. Schwalbe, vice-presi- 
dent, as directors. 

ILLINOIS 


Chicago—James H. Clarke is now asso- 
ciated with the American National Bank and 
Trust Company. His duties include invest- 
ment counsel for the trust department, the 
bank’s portfolio, and agency accounts. Mr. 
Clarke was formerly connected with Moody’s 
Investment Service. L. W. Fisher, attorney, 
was elected an assistant trust officer. 

Evanston—Arthur H. Meyer has recent- 
ly been named president of the Evanston 
Trust and Savings Bank to succeed Chris- 
tian J. Golee, who was made chairman of the 


board and of the executive committee. Mr. 
Meyer has had many years’ experience with 
the Continental Illinois National Bank and 
Trust Company of Chicago. 

Chicago—William P. Kopf, vice-president 
of the Continental Illinois Bank and Trust 
Company, nationally prominent trust figure, 
retired July first at the age of sixty-seven. 
He was in active service of the Continental 
Illinois and its predecessor banks for forty- 
two years. 

Chicago—J. M. Dall, vice-chairman of the 
board of the directors of Chicago, Title & 
Trust Company, on July 17 completed his 
fiftieth year with that company. Mr. Dall 
began his career in 1885 with the old Cook 
County Abstract Company, which after- 
wards consolidated with other concerns as 
the Chicago Title and Trust Company. 

Chicago—M. L. March has recently been 
elected assistant vice-president of the City 
National Bank and Trust Company. Mr. 
March is in the general department. 

INDIANA 


South Bend—Bert K. Patterson has been 
made executive vice-president of the St. Jo- 
seph Loan and Trust Company and the St. 
Joseph County Savings Bank. Mr. Patter- 
son will also serve as a director of the Trust 
Company. 

MINNESOTA 

Minneapolis—The trust department of the 
Northwestern Bank and Trust Company an- 
nounced the election of Willard W. Holmes 
as assistant trust officer in their June state- 
ment of condition. 

MISSISSIPPI 


Jackson — The Deposit Guaranty Bank 
and Trust Company has elected M. A. Lewis 
as vice-president. 

MISSOURI 

Hannibal—W. E. Treat, formerly vice- 
president, has been elected president of the 
American Trust Company. 

St. Louis — The Mercantile-Commerce 
Bank and Trust Company has announced 
the appointment of Leslie K. Curry as rep- 
resentative in its correspondent bank de- 
partment. 

Kansas City—H. C. Rubert, Jr., has been 
promoted to assistant trust officer of the 
Union National Bank as reported in their 
recent statement. 

NEW JERSEY 


Paterson—Max M. Bodner has recently 


erento tite nastiness 
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been elected president and chairman of the 
board of directors of the National Union 
Bank. 

Trenton—James Ringold has been elected 
president of the First Mechanics National 
Bank, as announced by the board of direc- 
tors. He had been president of the United 
States National Bank, Denver, Colo., since 
1923. Mr. Ringold succeeds Harold Ray who 
has been acting as president of the bank 
since the resignation of ex-Gov. Edward C. 
Stokes, who continues as chairman of the 
board. Mr. Ray resumes his former position 
as executive vice president. 


NEW YORK 


New York—The Marine Midland Trust 
Company announces the election of Walter 
H. Johnston, Jr., as vice-president, and the 
promotion of F. §S. Hershey, Carlton P. 
Cooke and Albert B. Sanderson to vice-presi- 
dencies. Clarence M. Brobst has been made 
assistant vice-president. 

New York—The board of trustees of the 
New York Trust Company has elected Wil- 
liam James Kissel as assistant treasurer. 

Jamestown—Charles Teschner, formerly 
vice-president, has been elected president of 
the Union Trust Company, succeeding 


Frank Merz, who has retired at the age of 
seventy-eight. Mr. Teschner was manager of 
the Central Park Branch of the Marine 
Trust Company in Buffalo until five years 
ago, when he resigned. 

Binghamton—The City National Bank of 
Binghamton has made an announcement of 


three important promotions of officers. 
George H. Hale, formerly vice-president and 
cashier, has been elected president of the 
bank. Raymond D. Dewey has been elected 
vice-president and cashier. Stewart W. 
Morse was elected trust officer. 

New York—The First National Bank of 
New York has announced that Leon Fraser 
has assumed duties as vice-president of that 
institution. 

New York—The Title Guarantee and 
Trust Company has announced that Douglas 
McKee, assistant manager in the Jamaica 
office, has been elected assistant trust officer. 
Thomas J. Kappock and Franklin C. Healy 
were elected assistant vice-presidents. 

Hoboken—The Hudson Trust Company 
has elected Frank H. Gaillard as assistant 
trust officer. 

New York—The Bank of New York and 
Trust Company, according to their recent 
statement, has promoted James Carey and 
Steward L. DeVausney to assistant secre- 
taries. 

New York—Julius Paul has been elected 


assistant vice-president in the fiduciary de- 
partment of the Bankers Trust Company. 


OKLAHOMA 


Tulsa—Elmo Thompson has been elected 
vice-president of The First National Bank 
and Trust Company. He resigned his posi- 
tion of vice-president at the National Bank 
of Tulsa to assume his present duties. He 
was also elected a member of the board of 
directors. B. F. Barnett, vice-president, has 
been named a member of the board of di- 
rectors. 

Miami—W. P. Howard, formerly cashier 
of the First State Bank and Trust Company, 
has been promoted to vice-president. 


OREGON 


Portland—George W. Stewart has been 
appointed assistant vice-president and as- 
sistant trust officer of the First National 
Bank of Portland. He was formerly in the 
trust department of the Bank of America in 
Sacramento. Elmer Hendricksen was ap- 
pointed manager of the Livestock Kenton 
Branch of the bank. 


PENNSYLVANIA 


Pittsburgh—Kenneth Buffington, formerly 
trust officer of The Colonial Trust Company, 
has been elected vice-president in charge of 
trusts. Mr. Buffington has been associated 
with the insti- 
tution for eight 
years. He is a 
graduate of 
Amherst and 
received his 
law degree 
from the Uni- 
versity of 
Pittsburgh 
Law School. 
He served for 
two years in 
the 28th Divi- 
sion during the 
war, returning 
to Pittsburgh 
to begin prac- 
tice of law. He 
continued at 
the Bar until 1926, when he became asso- 
ciated with The Colonial Trust Company 
as trust officer. 

Robert Munroe III and G. H. Matz, as- 
sistant trust officers, were advanced to trust 
officers. Other important changes in the per- 
sonnel were as follows: A. D. Robb, vice- 
president and secretary, was appointed first 
vice-president; George A. Young, treasurer, 
and Charles A. McClintock, assistant to the 
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president, were made vice-presidents. Ar- 
thur R. Atwood, formerly Receiver for the 
Bank of Pittsburgh, has joined the staff as 
vice-president. Arthur H. Wilharm, assistant 
treasurer, was made treasurer, and R. D. 
Wetherell was elected manager of the trust 
department. 

Philadelphia—Raymond M. Rau has been 
appointed secretary of the Integrity Trust 
Company. Albert W. Kaiser was appointed 
assistant treasurer in charge of the com- 
pany’s office at 717 Chestnut Street, and 
Edwin S. Dunkerley was made assistant 
secretary. 

Bryn Mawr—DeHaven Develin has been 
elected trust officer of the Bryn Mawr Trust 
Company. Mr. Develin has been connected 
with the bank for several years, and was 
formerly assistant trust officer. 

Nanticoke—Charles Wasilewski, promin- 
ent business man of Nanticoke, has been 
elected vice-president of the First National 
Bank. He succeeds the late William T. 
Evans. 

Bethlehem—Mr. Archibald Johnson, for- 
mer president of the Bethlehem Steel Com- 
pany, has been made chairman of the board 
of directors of the First National Bank & 
Trust Company. He succeeds the late J. E. 
Matthews. 

SOUTH CAROLINA 

Columbia —H. M. Campbell has been 
transferred from the South Carolina Na- 
tional Bank at Columbia to Anderson as 
executive vice-president of the branch there. 
The change is possibly a temporary one. 

TENNESSEE 

Nashville — Einer Nielsen, 


previously 
with the Harris Trust and Savings Bank of 
Chicago, has become vice-president of the 
American National Bank, according to an- 
nouncement by Paul M. Davis, president of 
that institution. 


VIRGINIA 

Richmond—At a recent meeting of the 
board of directors of the State-Planters 
Bank and Trust Company it was announced 
that L. B. Gunn, formerly assistant trust 
officer, was promoted to trust officer. Mr. 
Gunn is a graduate of the School of Busi- 
ness Administration of the University of 
Richmond and of the American Institute of 
Banking. He has been connected with the 
bank since 1925. The election of Almand R. 
Coleman as assistant trust officer was also 
announced. Mr. Coleman comes from Wash- 
ington, D. C., where he has been acting chief 
of the Financial Administration and Statis- 
tical Section of the Farm Credit Adminis- 
tration. 


Fredericksburg—Hugh Doggett Scott has 
been elected president and chairman of the 
board of directors of the National Bank of 
Fredericksburg. 


WASHINGTON 


Seattle—Charles H. Moore has been ap- 
pointed trust officer in charge of the trust 
department of the Peoples Bank and Trust 
Company, as announced on July 16th by A. 
Brygger, president. The bank is establishing 
an improved estate and trust department. 

Mr. Moore has had a wide and varied 
experience, having been admitted to the bar 
in New York State in 1900 and joining the 
Union Trust Company of Spokane as trust 
officer in 1907. He later became associated 
with the Spokane and Eastern Trust Com- 
pany as director of advertising and was 
presented a national award in the financial 
advertising field. He also served on the 
editorial staffs of Minneapolis and New 
York financial publicity houses. 

In 1922 Mr. Moore became affiliated with 
the Union Trust Company of Rochester, N. 
Y., assuming direction of the trust depart- 
ment. 


Trust Institution Briefs 


Birmingham, Ala.—Charles F. Zukoski, 
Jr., vice-president and trust officer of the 
First National Bank, has been re-elected, 
for the ensuing season, as president of the 
Birmingham Civic Symphony Orchestra As- 
sociation. 

Phoenix, Ariz.— The Phoenix National 
Bank has been authorized to establish a 
branch in Temple, Arizona. 

Little Rock, Ark.—E. J. Risley, trust offi- 
cer of the Commercial National Bank, de- 
livered an extemporaneous address before 
the Junior Bankers Section of the Arkansas 
Bankers Association. Mr. Risley spoke on 
“Problems and Operations of a Trust De- 
partment.” 

San Francisco, Cal.—The Bank of Amer- 
ica has purchased two Northern California 
banks with resources totaling approximately 
$1,000,000. The Russ-Williams Banking 
Company of Ferndale will be operated un- 
der the name of the Ferndale Branch of 
Bank of America. The Fortuna State Bank 
will be consolidated with the present For- 
tuna Branch of Bank of America. The Bank 
of America announced that all of the per- 
sonnel will be retained. 

West Palm Beach, Fla.—The deposit lia- 
bilities of the Florida Bank and Trust Com- 
pany, which went into voluntary liquidation 
June 15, has been assumed by the Central 
Farmers Trust Company. The trust de- 
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posits are not included, as they are being 
paid directly by the Florida Bank and Trust 
Company. 

Indianapolis, Ind. — Edward DeHority 
has been appointed Supervisor of Banks of 
the State of Indiana. He succeeds Herman 
B. Wells, who has resigned to accept the 
position as dean of the School of Business 
Administration of Indiana University. 

Davenport, Ia.—Having been voted by 
the stockholders and approved by the State 
Banking Department, the Bechtel Trust 
Company is changing its name to the First 
Trust and Savings Bank. 

Decorah, Ia.—The Security Trust & Sav- 
ings Bank opened its doors for business last 
month in the former National Bank Build- 
ing. William M. Boyken is president of the 
new bank. 

Dubuque, Ia.— The Dubuque Bank and 
Trust Company has recently filed articles 
of incorporation here. The bank will have a 
capital stock of $100,000. Officers of the new 
bank are: J. M. Burch, Jr., president; 
Charles McLean, vice-president; Albert 
Wharton, executive vice-president, and 
George F. Jensen, cashier. 

Grand Rapids, Mich.—The Old Kent Bank 
and the Wyoming Park State Bank have 
consolidated, and will operate under the 
name of the Old Kent Bank. The Wyoming 
Park State Bank will be operated as a 
branch. 

Manchester, N. H.—A bill was signed by 
Governor Bridges on February 28, 1935, 
changing the name of the Manchester Safety 
Deposit & Trust Company to Manchester 
Trust Company. The notice was omitted 
from the March report of the Commis- 
sioner’s office. 

Albany, N. Y.—Senator Dunnigan, ma- 
jority leader, and Speaker Irwin Steingut 
of the Assembly announced on July 5th the 
appointment of Senator Burchill of New 
York as head of the Committee on Banks 
and Investment Trusts. Serving on the com- 
mittee with Senator Burchill are: Senators 
McCall, Crawford, Quinn and Cheney, As- 
semblymen Livingston, Devany, &Jr., 
Schwartz, Robinson and Stephens. 

New York, N. Y.—James P. Warburg 
has recently resigned as vice-chairman of 
the board of directors of the Bank of the 
Manhattan Company. He will remain as a 
director of the bank. 

New York, N. Y.—The Manufacturers 
Trust Company has announced the inau- 
guration of its “Personal Loan Service,” in 
all of its fifty-six offices. This plan provides 
for loans ranging from $60 to $2,000 at the 


discount rate of 6 per cent. per annum; 
and modernization loans at the rate of 5 
per cent. 

Rochester, N. Y.— Approval has been 
given to certificate of extension of corporate 
existence for a period in perpetuity to the 
Security Trust Company of Rochester. 

Rochester, N. Y.—The Union Trust Com- 
pany of Rochester has filed application for 
the permission to open and operate a branch 
office in the village of East Rochester, N. Y. 

Winston-Salem, N. C.—Wachovia Bank 
and Trust Company, for the first time in 
twelve years, held a reunion program of 
officers and employees of its head office and 
state-wide branches. Robert M. Hanes, pres- 
ident, and Henry F. Shaffner, chairman of 
the board, addressed the noon luncheon. 

Portland, Ore-——The United States Na- 
tional Bank of Portland has purchased the 
United States National Bank of Eugene, 
Ore., and the Ontario National Bank of 
Ontario, Ore. Immediate operation of both 
banks have begun as branch offices of the 
Portland institution, the personnel of both 
branches will remain the same. This together 
with other expansions, places the United 
States National Bank of Portland in the 
$100,000,000 Classification. 

Nashville, Tenn.—Banks and financial in- 
stitutions of this state have repaid more 
than 99 per cent. of their government loans 
contracted since early 1932. 

Hampton, Va.— The Citizens National 
Bank of Hampton has recently been granted 
full trust powers. 

Staunton, Va.—The Staunton National 
Bank and Trust Company has been author- 
ized to change its name to The Staunton 
National Bank. 

Parkersburg, W. Va.—The Citizens Na- 
tion Bank and Parkersburg National Bank 
have completed negotiations for merger into 
one institution, to be known as the Parkers- 
burg National Bank. Thomas Logan is 
president of the consolidated bank. 

Port Au Prince, Haiti—President Stenio 
Vincent officially took over the Banque Na- 
tionale d’Haiti recently from Walter T. 
Voorhies, acting for the National City Bank 
of New York. This is the first banking ven- 
ture for the government in fifty years, and 
the second in the history of the country. 


Henry T. Kays, president of the Sussex 
& Merchants National Bank of Newton, 
N. J., has been appointed vice-chancellor to 
succeed the late John H. Black. He was for- 
merly Justice of the Court of Errors and 
Appeals. 





Books and Brochures Reviewed 


Personnel Programs in Banks 

By ELEANOR DAVIS, Assistant Director, Indus- 

trial Relations Section, Princeton University. 

Published 1935, by Industrial Relations Section, 

Princeton University, Princeton, N. J. 56 pages. 

Price $1.00. 

This booklet embodies a study of the ex- 
perience of more than fifty representative 
banking institutions in personnel manage- 
ment problems. The analyses of methods 
employed in large and small banks are pre- 
sented by subject and include summaries of 
experience reported and a digest of trends 
indicated by experience and by research in 
the field. A short selected bibliography is 
added for those who wish to study any of 
the subjects in greater detail. 

The author recognizes that the personnel 
problems of large and small banks differ, but 
believes that “even in a small organization 
it is essential that personnel administration 
be handled from some central source. This 
may mean that one officer handles personnel 
matters as a part of his work. But it should 
mean that deliberate, conscious policies are 
established which apply throughout the bank, 
rather than allowing department heads to 
make off-hand, arbitrary decisions in indi- 
vidual cases. Whether employees work in a 
large or a small institution, they need the 
protection of adequate thrift and security 
measures and the bank needs the better 
selection and increased morale which come 
from sound employment and promotional 
policies.” 


The Economics of Inflation 


By H. PARKER WILLIS, Professor of Banking, 
Columbia University, and JOHN M. CHAPMAN, 
Assistant Professor of Banking, Columbia Uni- 
versity. Published 1935, by Columbia University 
Press, New York. 443 pages. Price $4.50. 


Theoretical and practical aspects of in- 
flation, especially in their relation to pres- 
ent day American monetary policy, are 
discussed by the two authors mentioned 
above, and supplemental] chapters on specific 
phases of the question are contributed by 
Anatol Murad, E. A. Radice, M. A. Heil- 
perin, Fritz Machlup, A. Wilfred May, 
Schroeder Boulton, John F. Van Deventer, 
V. D. Kazakevich, Charles P. Kindleberger, 
A. A. Beaujean, D. J. Leahy, E. F. Schu- 
macher and Erik T. H. Kjellstrom. 

Among the conclusions drawn from the 
study by Dr. Willis, are the following: 

“When changes in values, or in the pur- 
chasing power of money, are produced as a 


result of what is termed ‘planning,’ the re- 
sult is necessarily to impair the economic 
position of given classes in the community. 
The classes which thus suffer most severely 
are those of fixed income. * * * Among them 
are all salaried men, unorganized workers 
of every description, recipients of fixed re- 
turns such as life insurance, and other 
forms of insurance-savings depositors and 
similarly placed members of the commu- 
nity, * * * 

“Settlement of debts would not relieve 
farmers, since they are continuously in the 
market for working capital, and as one 
generation of farmers retires or passes 
from the stage it leaves behind its land at 
a capitalized value corresponding to the in- 
creased value bestowed by higher prices of 
products, successors then being obliged to 
acquire working capital. Continuous infla- 


tion carried on indefinitely would be of no. 


help, and if recognized as a continuous 
process would be guarded against by insur- 
ance in some of its various forms. * * * 

“It is probably true that short-term 
speculative gains are made by certain 
classes of business men during periods of 
inflation, especially where the demand for 
given goods is ‘inelastic.’ The number of 
business men who are injured or destroyed 
by it is much greater. Generally speaking, 
moreover, the tendency of inflation is to aid 
the larger producer much more effectively 
than the small one, even in those branches 
of trade where there is some reason for the 
belief that a benefit is being gained in terms 
of money, through advance of prices. 

“* * * those who are aided by inflation 
are the speculative element in the com- 
munity; those whose means or labor are 
engaged:in enterprises where the term of 
engagement and the rate of remuneration 
is steadily altering without being held sta- 
ble for continuous periods, through agree- 
ment. Inflation helps speculation by creat- 
ing unsettled speculative conditions. Those 
who find it hardest to adapt themselves to 
such changed conditions are those who are 
accepting fixed returns and do not care, or 
are unable to enter a constant process of 
bargaining and revaluation. Again, those 
who are most likely to be helped by, or to 
benefit from, price inflation are persons who 
are in position extended enough to diversify 
them in commitments of every sort...a 
process difficult for the person of small 
means or of limited access to sources of 
reliable information.” 
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This work is the most comprehensive 
treatment of the subject from the American 
point of view which has come to the re- 
viewer’s attention. It is a companion volume 
to “The Banking Situation,” which em- 
bodied investigations conducted by the Bank- 
ing Seminar of Columbia University. 


We Can Have Prosperity 

By WILLIAM KIXMILLER. Published by The 

Foundation Press, Inc., Chicago, June, 1935. 165 

pages. Price, $1.50. 

Mr. KixMiller wrote “Can Business Build 
a Great Age?”, published by The Macmillan 
Company, which was very favorably com- 
mented upon by many newspapers and other 
publications. In his latest book he answers 
many of the series of questions raised in the 
first book in a most forceful manner. 

“We Can Have Prosperity” makes a new 
approach to the depression problem. In his 


introduction the author says: 

Because the depression is the festering sore of 
a deeper malignancy in the social organism, we 
must achieve prosperity or we perish. 

This is a “‘How Book’’—not how to perish, for 
we are doing that fast enough, but how to turn 
about and win prosperity. 

This time—to change the figure—no Moses will 
lead us out of the wilderness. To succeed requires 
the understanding of millions. 

However, should this book not “‘catch on” with 
the millions, you who read it receptively, not 
combatively, will know where you are going. 


The Liberal Tradition 
By LEWIS W. DOUGLAS, formerly Director of 
the Bureau of the Budget. Published 1935, by D. 
Van Nostrand Company, Inc., 250 Fourth Avenue, 
New York. 136 pages. Price $1.50. 


This book consists of four lectures deliv- 
ered by Mr. Douglas in May, 1935, as the 
Godkin Lectures at Harvard University, and 
a preface under date of June 21. In the 
preface, Mr. Douglas says in part: 

“It is being argued that the Court should 
have no power to declare an act of Congress 
to be unconstitutional. What this argument 
really means is that the Constitution should 
be made meaningless. For if the Court be 
denied its right to declare an act of Con- 
gress to be repugnant to the basic law of 
the land, then the Congress is automatically 
empowered ... among other things .. . to 
destroy the States, to deny the right of trial, 
and even to abolish the courts themselves. 
Certainly it would destroy the protection 
individuals or even States now have against 
oppressive acts of the government and would 
clear the way toward the establishment of 
a completely tyrannical State. * * * 

“While the comments contained in these 
lectures on the National Recovery Adminis- 
tration are now temporarily immaterial, the 
events of the last few weeks should remove 


all doubt that the Administration’s design... 
conscious or unconscious . . . is that of a Col- 
lective system. * * * If, however, in spite of 
the perfect pattern made by these and other 
measures, there remain any doubts of the 
design, the press conference of May 31st 
dispel them, for it evidenced two things .. . 
a deep dissatisfaction with the one body, 
i.e., the Supreme Court, which alone assures 
Constitutional government and protection 
against oppression; and a desire to vest in 
Washington complete control over the inti- 
mate acts of political subdivisions and there- 
by to destroy the very foundation of the 
American system. In the light of these 
events, the issue as defined in these lectures 
is now amply clarified.” 


The Money Revolution 

By SIR CHARLES MORGAN-WEBB, formerly 

Vice-Chancellor of Rangoon University. Published 

1935, by Economic Forum, Inc., 51 Pine Street, 

New York. 272 pages. Price $2.00. 

The high praise accorded this book by 
Frank A. Vanderlip cannot be wholeheart- 
edly endorsed by the writer of this review. 
Sir Charles seems to be too intent upon 
proving his case. His style is more sugges- 
tive of the advocate than of the judge. He 
quotes repeatedly from official documents 
and makes frequent references to the events 
of financial history, but the effectiveness of 
his argument might have been increased by 
the use of reference footnotes. Furthermore, 
the entire argument seems to be premised 
on the assumption that a “managed” cur- 
rency is essential. 

The book contains a large amount of ex- 
cellent material and the presentation is 
lucid and forceful. For those who have time 
for independent research and for those al- 
ready well grounded in economics it should 
prove stimulating. 


Municipal Funds and Their Balance Sheets 
Bulletin No. 5, published by National Committee 
on Municipal Accounting, 850 East 58th Street, 
Chicago. 76 pages. Price $1.00. 

The National Committee on Municipal 
Accounting is a joint enterprise of several 
national organizations of public officials, 
citizens and professional accountants. Its 
purpose is to formulate principles of munici- 
pal accounting, to develop standard classi- 
fications and terminology for municipal re- 
ports, and to promote the recognition and 
use of these standards. The material con- 
tained in Bulletin No. 5, issued June, 1935, 
is tentative as to form and content, and the 
committee invites comment and criticism. 
When all of the committee’s projects have 
been completed and published in tentative 
form, they will be revised and published. 
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Articles, Notes and Comments on 
Legal Questions Read and Recom- 
mended by Our Staff. 


Articles 


Unsound Valuation Ideas.—“Public Utilities 
Fortnightly,” July 18, 1935. Pages 72-80. 
By Ed. C. Connor. 

Do Present Trends Doom the Legal Profes- 
sion to Extinction?—“Commercial Law 
Journal,” July, 1935. Pages 315-320. By 
Wilmer T. Fox, President of the Indiana 
State Bar Association. 

The NRA Decision.—‘Harvard Business Re- 
view,” Summer, 1935. Pages 393-404. By 
Nathan Isaacs, Professor of Business Law, 
Harvard Business School. Seventeen foot- 
notes. 

American and Foreign Stock Exchange Leg- 
islation.—“Virginia Law Review,” June, 
1935. Pages 839-875. By Artur Nussbaum, 
visiting Professor of: Law, Columbia Law 
School. One hundred and six footnotes. 

Public Ownership by Strategy.—‘Public 
Utilities Fortnightly,” July 18,1935. Pages 
63-71. By Herbert Corey. 

Charitable Contribution Deduction in the 
Case of Capital Net Loss——‘“‘The Tax 
Magazine,” July, 1935. Pages 383-388. By 
Frederick Schwertner, Member of the 
Washington, D. C., Bar. 

Refunds and Recovery of State Taxes 
Erroneously, Illegally, or Unconstitution- 
ally Imposed in West Virginia.—“West 
Virginia Law Quarterly,” June, 1935. 
Pages 348-384. By Bernard Sclove, Mem- 
ber of the Bar, Charleston, W. Va. One 
hundred eighty-six footnotes. 

Stock Transfer Tax vs. Transfer Recording 
Tax.—‘The Tax Magazine,” July, 1935. 
Pages 398-404; 435-436. By Francis X. 
Mannix, Member of the New York Bar. 
Seventy-two footnotes. 

The Taxation of Income Upon Trusts for 
the Maintenance of Children.—“The Tax 
Magazine,” July, 1935. Pages 405-406. By 
Alex M. Hamburg, Member of the New 
York Bar. Ten footnotes. 

Restraints Upon the Alienation of Legal 
Interests: III.—‘“‘Yale Law Journal,” June, 
1935. Pages 1380-1408. By Merrill I. 
Schnebly, Professor of Law, University of 
Illinois. One hundred and eleven footnotes. 


Notes and Comments on Legal Questions 


Eminent Chicago Attorney Favors a Law- 
yers Fidelity Fund.— ‘Commercial Law 
Journal,” July, 1935. Pages 352-354. 

Illegal Dividend Covered by Fidelity Clause. 
—“The Banking Law Journal,” June, 1935. 
Pages 479-482. One footnote. 


Community Property—Separate Property— 
Internal Revenue.—“Southern California 
Law Review,” June, 1935. Pages 327-329. 
Thirty-four footnotes. 

Federal Taxation of Personal Life Insur- 
ance Trusts.—“Yale Law Journal,” June, 
1935. Pages 1409-1424. Eighty-two foot- 
notes. 

Evidence— Presumptions— Admissibility of 
Evidence of Sterility in Tax Cases.— 
“Southern California Law Review,” June, 
1935. Pages 336-338. Twenty-five foot- 
notes. 

Operation of Federal Stock Transfer Act.— 
“Yale Law Journal,” June, 1935. Pages 
1424-1432. Thirty-nine footnotes. 

Executors’ and Trustees’ Bills for Instruc- 
tions—“‘Yale Law Journal,” June, 1935. 
Pages 1433-1445. Seventy-six footnotes. 

The Davis Will Case—A Study in Contin- 
gent Remainders.—“West Virginia Law 
Quarterly,” June, 1935. Pages 385-395. 
Fifty-six footnotes. 


Epitor’s Note: Addresses of publications 
mentioned in this section follow. The 
figure appearing after the address in each 
instance is the publication’s quoted single 
copy price. These publications are NOT 
for sale by Trust Companies Magazine. 

The Banking Law Journal, 465 Main Street, Cam- 
bridge, Mass. 60c. 

Commercial Law Journal, Commercial Law League of 
America, 111 West Monroe Street, Chicago, IIl. 
25c. 

Harvard Business Review, McGraw-Hill Book Com- 
pany, Inc., 330 West 42nd Street, New York City. 
$1.25. 

Public Utilities Fortnightly, Public Utilities Reports, 
Inc., Munsey Building, Washington, D. C. 75c. 

Southern California Law Review, 3660 University 
Avenue, Los Angeles, Cal. 85c. 

The Tax Magazine, Commerce Clearing House, Inc., 
205 West Monroe Street, Chicago, Ill. 25c. 
Virginia Law Review, Virginia Law Review Associa- 

tion, University, Va. $1.00. 

West Virginia Law Quarterly, College of Law of West 
Virginia University, Morgantown, W. Va. 50c. 

Yale Law Journal, 127 Wall Street, New Haven, Conn. 
80c. 


Edward Townsend 

Edward Townsend, former president and 
chairman of the board of the Importers and 
Traders National Bank, died July 11th. He 
started his career in 1866 as a junior clerk, 
receiving rapid advancement until he was 
made president of the institution in 1902, re- 
maining as president for 14 years, then be- 
ing made chairman of the board of directors. 

In 1923 the bank was merged with the 
Equitable Trust Company of New York. 
Mr. Townsend continued with the merged 
institution as chairman of the advisory 
committee of the Importers and Traders 
office of the Equitable until 1926. 
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Op.24nr 


Twenty years ago a liitle group of men 
had the idea that through cooperative effort, financial 
advertising and relations with the public could be 
improved. Five months later the Financial Advertisers 
Association was a going concern and at the first 
convention in 1916 forty-seven of the 106 members were 
in attendance. The open hand of fellowship has been 
characteristic of the Association. New members are 
strangers only once. The fully developed facilities and 
service of the Association are theirs just as much as they 
are a charter member's. The open hand is extended to 
banks and trust companies, investment houses and 
other financial institutions which feel that their adver- 
tising and relations with customers and the public may 
be bettered. 


Write Preston E. Reed, 231 South La Salle St., Chicago, 
for information regarding the Association and its 20th 
Annual Convention at Atlantic City, September 9 to 11. 
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(Continued from page 60) 


Washington Bills Defeated 


The Legislative Committee of the Wash- 
ington Bankers Association, in its report to 
the recent annual convention at Tacoma, 
called attention to numerous state legisla- 
tive bills and memorials of an objectionable 
nature which were defeated or died in com- 
mittee. Among the measures which failed 
of passage were the following: 

Memorializing Congress to take over all 
banking business in the United States. 

Memorializing Congress to permit states 
unlimited power in taxation of national 
banks. 

Bill providing for submission of a consti- 
tutional amendment at general election 1936 
authorizing and requiring State of Wash- 
ington to engage in the banking business. 
House Committee on Constitutional Revi- 
sion—majority report “do not pass.” Bill 
died in committee. 

Bill relating to community property law, 
giving the wife equal rights with the hus- 
band in control of community personal prop- 
erty. Referred to Judiciary Committee of the 
House and Committee recommended that it 
do not pass. The bill died in committee. 

A bill forbidding any corporation to act 
as executor, administrator, trustee or guard- 
ian, etc. Died in Judiciary Committee of the 
House. 

A bill to provide for the establishment of 
quasi banks by cities. Failed to pass the 
House. 

A bill providing joint control of trust 
funds by fiduciary and surety on his bond. 

Not less than six anti-deficiency judgment 
bills. 

There were numerous mortgage mora- 
torium bills introduced in both branches. 
Only one such bill passed. Chapter 125, 
Laws of Washington, 1935, fixes a minimum 
or upset price at which mortgaged premises 
must be sold under foreclosure before con- 
firmation of sale can be had. 


Changes in State Inheritance, 
Estate and Gift Tax Laws 


Analysis of amendments to _ inheri- 
tance, estate and gift tax laws enacted 
since January 1 in twenty-five states 
shows that in only nine of these states 
were the rates of taxation changed. The 
nature of the various amendments is in- 
dicated as follows: 

Rates increased in eight states, Cali- 
fornia, Idaho, Maryland, Michigan, New 


Hampshire, Utah, Washington and Wis- 
consin, the increases in New Hampshire 
and Wisconsin being temporary. 

Extension of period of temporarily in- 
creased rates in New York and Wisconsin. 

Rates completely revised in Oklahoma 
with increases in lower brackets and de- 
creases in higher brackets. 

Exemptions or deductions, limiting or 
lowering amount or class, in seven states, 
California, Colorado, Idaho, Maryland, 
Minnesota, New York and Washington. 

Exemptions or deductions, increases in 
amount or class, in Montana and Wiscon- 
sin, with changed description of Class A 
in Texas. 

Amendments apparently aimed at at- 
tempted evasions, in five states, Califor- 
nia, Colorado, Kansas, Montana and 
Washington. 

Temporary remission of penalties in In- 
diana. 

Relating to compositions, in Connecti- 
cut and New Jersey. 

Relating to reciprocity, in North Caro- 
lina and Oregon. 

Practically all of the other amendments 
related to collections, administrative de- 
tail, the use of funds or were enacted to 
clarify provisions of former statutes. 


Public Trustee of England 

The twenty-seventh general report of 
the Public Trustee of England for the 
year ending March 31, 1935, reveals a 
surplus of £27,106 as compared to £30,- 
788 for the year precedent. The differ- 
ence is attributed to increases in “sala- 
ries, wages and allowances in the cost of 
maintenance, and the audit by the Ex- 
chequer and Audit Department, in the 
reserve for pensions and in the amount 
of losses through breach of trust.” 

New cases accepted during the year 
amounted to 1,003, an increase of 9 cases 
over the previous year. Aggregate value 
of new business totalled £14,043,579 as 
compared to £14,833,329 for the previous 
year. About 60 per cent. of the new cases 
were valued at less than £5,000 each, the 
average value of trusteeships and execu- 
torships being £10,778 and £16,718 re- 
spectively. 

Since 1908, the year the office was in- 
stituted, to March 31, 1935, there have 
been 32,185 cases accepted, of which 
13,414 have been completely distributed. 
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November 22-23. Prescott. 
—Morris Goldwater, Secy., Phoenix. 


FLORIDA Bankers Association— 


November 22-23. Miami-Biltmore Hotel, Miami. 
—W. O. Boozer, Vice President and Trust Officer, 
Atlantic National Bank, Jacksonville, Secy. 


NEW JERSEY: Mid-winter Banking and Trust Con- 
ference— 
November 21-22. Alexander Hamilton Hotel, Pater- 
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AMERICAN BANKERS ASSOCIATION— 


Annual Convention— 

November 11-14. Roosevelt Hotel, 
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September 9-10-11, Atlantic City. 


—Preston E. Reed, Exec. Secy., 231 S. La Salle St., 
Chicago, IIl. 


INVESTMENT Bankers Association of America— 
October 26-30. White Sulphur Springs, W. Va. 
—C. Longford Felske, Secy., 33 South Clark Street, 

Chicago. 


Mortgage Bankers Association of America— 


October 3-4. French Lick Springs Hotel, French 
Lick, Ind. 

—National Headquarters, 111 W. Washington St., 
Chicago, IIl. 





TRUST COMPANIES 


BANK AND TRUST COMPANY ADVERTISEMENTS 


CALIFORNIA 
Los Angeles 
Citizens National Trust & Savings Bank 


Security-First National Bank of Los Angeles 


San Francisco 
Bank of America N. T. & S. A. 


DISTRICT OF COLUMBIA 
Washington 
Washington Loan & Trust Company 


ILLINOIS 
Chicago 
City National Bank & Trust Company 


First National Bank of Chicago 


Northern Trust Company, The 


MARYLAND 
Baltimore 
Maryland Trust Company 


Mercantile Trust Company 


Safe Deposit & Trust Company 


MASSACHUSETTS 
Boston 


Boston Safe Deposit & Trust Company 


MISSOURI 
St. Louis 
Mercantile-Commerce Bank & Trust Company 


St. Louis Union Trust Company 


NEW JERSEY 
Plainfield 
Plainfield Trust Company 


NEW YORK 
Brooklyn 
Brooklyn Trust Company 


New York 
Bank of New York and Trust Company 
Inside Back Cover 
Chase National Bank 
City Bank Farmers Trust Company 


Fulton Trust Company 


Manufacturers Trust Company 
New York Trust Company 

Title Guarantee & Trust Company 
United States Trust Company 


Rochester 
Lincoln-Alliance Bank and Trust Company 


OHIO 
Cleveland 
Cleveland Trust Company, The 


PENNSYLVANIA 
Philadelphia 


Fidelity-Philadelphia Trust Company 
Inside Front Cover 


Girard Trust Company 
2 


Pennsylvania Company 
Back Cover 


Provident Trust Company 
16 


Pittsburgh 
Fidelity Trust Company 


Peoples-Pittsburgh Trust Company 


OREGON 
Portland 
United States National Bank 


RHODE ISLAND 
Providence 
Rhode Island Hospital Trust Company 


VIRGINIA 
Richmond 
First and Merchants National Bank 


Virginia Trust Company 


OTHER ADVERTISERS 


Bondex, Inc. 

Commerce Clearing House, Inc. 
Commercial Credit Company 

General Motors Acceptance Corporation 


National Surety Company 
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